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A MON the variety of publications which have already 
appeared, none are more extenſively uſeful than thoſe which 
tend to inſtruct mankiad; and none can more effectually an- 
ſer this great end, than ſuch as are ſquared to the abilities, 
both mental and pecuniary, of the public in general. 

Sach works therefore are little ſuited to the general end 
of public inſtruction, that go beyond the reach of the capa- 
cities 2nd pockets of the public. How far large folio's are 
adapted to this purpoſe the fact muſt ſpeak, which tells us, 
that the public has neither power, will, nor time to gain 
any inſtruction from them. Voluminous works are better 
helps to thoſe who have no other employ but to pleaſe them- 
ſelves, than to thoſe whoſe time is employed in the diſcharge 
of thoſe duties upon which the being of themſelves and their 
families depend. 

Uintend to bring this down to the preſent caſe : and muſt 
init, that as it is abſolutely neceflary that men who are ame- 
nable to the laws ſhould know what thoſe laws are, and as 
the public in general are ſo amenable, and are in that reſpect 
the proper objects for legal inſtruction, ſo it is impoſlible 
hey ſhould be taught what they are ſubject to, without they 
are reduced to ſuch a ſtate as will empower them in their 
ircumſtances to ſtudy and inveſtigate them. 

It may perhaps be ſaid, I would make them all lawyers : 
he intereſt indeed of ſome may move them to wiſh it may not 
elo; for I am perſuaded, if men knew the law, they would 
void many things which, being done, ſubject them to its 
llpleaſure, and the malice of their enemies. Be ſome men 
tended or not, this is certain, that as the public intereſt 
at all times to be preferred to private advantages; ſo, in 
he yreſent caſe, this ſhall be offered as a ſacrifice to that: 

letner it be an effectual and prevailing one is not my pro- 
A 2 vince 
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vince to determine, nor can I do it without incurring the juſ 

imputation of pride and ſelf-conceit : it ſhall ſuffice for me to 7 

ſay, I have directed it to this end: if 1 have failed, I fhall | 

not ſtand the foremoſt on the liſt; and my moceſty will per. 

mit me to ſay, that every man ſhould receive the public 

thanks when he has intended a public ſervice, and thoſe 

thanks cannot be more plainly ſhewn, nor more to the Au— 

thor's pleaſure, than by a due encouragement of the work, 3 
When I ſpeak of the public, I mean to take in the whole 

of thoſe who have a moderate ſhare of common ſenſe, and 

have had education enough to read their mother tongue ; and 

when I do this, I am not to be underſtood to confine the 

intended uſefulneſs of my work to that line of beings who E 

are no otherwiſe concerned with our laws than as they are 

ſubject to, and have their remedy in them ; but to recom- 

mend it as a uſeful common place-book for thoſe who are 

more immediately concerned in the proſecution and defence 

of legal ſuits, 
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AzovcTion. Sce KIDNAPPING. 
AzUsF, dee FAME. 
Accu raxck. The acceptance of another thing has been 


held good where the condition of a bond is to pay money ; 
as, in an action of debt on a bond conditioned for the pay- 
ment of 1ol, at ſuch a day, the defendant pleaded, that 
befir2 the day he gave the plaintiff a horſe in ſatis faction of 
the money, which he accepted, and it was held gocd. 
Dyer 56. 

A bond may be ſatisfied before the day mentioned in the 
condition; but then the defendant muſt plead it ſpecially. 
Alcor 366. Dyer 213. 

And acceptance of a leſſer ſum may be in ſatisfaction of 
a greater, if it be befire the day on which the money be- 
comes due; but at, or after the day of payment, then a 
Ir ſum though accepted ſhall not be a ſatisfaction for a 
greater ſum. 2 Bulll. 301. 5 Rep, 517. 1 Lutw. 501. 

If a man is bound in 200 quarters of corn, with a condi- 
tion to pay 20l. the obligor may by agreement give the 
ovligee any other thing in ſatis faction of the money; but 
if tne condition be to pay 100 quarters of corn, there the 
acceptance of money, or any other thing, will not be good, 
becauſe the contract was not made for money, but for a 
collateral thing. 9 Rep. 79. 

Where a woman hath a title to an eſtate of inheritance, 
„ dewer, &c. the ſhall not be barred by the acceptauce of 

B any 
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— 
— 


2 „ 


any ©materal ſatis faction or recompence. 4 Rep. Vern! 
Ca/c. 

— 

No ove 18 oviived to accept a thing by parcels which he 
has a right to in grob; as, if A, is bound to deliver 10 pipes 
of wine to B. and tenders him a part thereof only; B. is not 
compeliable to accept it. 3 Salk, 2. 

It has been adjudged that the acceptance of one bond 
cannot be plended in ſatisfaction of another bond. Cr, 
E. z. 716, 717. Cro. Cor, 85. Moor 872. But this i 
where given by the obligor himſelt, for it can when given by 
others. 1 445%, 221, ce ACCORD, ALLENATION, Box, 
and LEas:, 

Accepratict of hills, Sr» Bit ts of Exchange. 

Acckss a ES. Accemries before te fact are thoſe who being 
abſent when the offence is committed, do nevertheleſs pro 
cure, counſel, command, or abet anorher to commit a tel 
ny: and accefſaries after the fact are ſuch as, knowing the 
felony to be committed, relieve, cemfort, or aſſiſt the telon, 

Statutes, excluding the principals from the benefit cf 
clergy, do not thereby exclude the acceflaries. 2 Hai, 
P. C. 342. 

If a perlon knows that a man hath committed a felony, 
and does not diſcover it, this does not make him accellary; 
but it is a mie -ifon of felony, for which he may be indict 
ed, fined, and impriſonca. 1 H. H. 618. And ſuch affi- 
tance, &c, that will make a man acceſſary muſt be in order 

to hinder his being brought to public juſtice, 2 Haut 
P. C. 317. 

There are no acceſſaries in petit larceny and treſpali 

1 H. E. 613. 

Accipzxrs. Kelief may ſometimes be had againſt accidents 
in a Court of Law : as the loſs of deeds ; miſtakes in receipt 
or accounts; wrong payments; deaths which make it in- 
poſſible to perform a condition literally, &c. &c. and mary 
can be relieved even in a Court of Equity; as, if by a 
cideut a recovery is ill ſuffered, a deviſe ill executed, a cots 
tingent remainder deſtroyed, or a power of leaſing omitie 

in family ſettlement. 3 Black. Com. p. 431. 
Accoxb. Accord is ſtrictly an agreement executed betwet 
two parties, by which fatisfa&tion is rendered and accept 
for a treſpaſs, &c. done by one to the other; and the w 
general rules reſpecting accords are, 1. That a preſent tat 
faction, that is, a ſatis faction already made is a good pl 
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than action for the treſpaſs; but if the treſpaſſer barely 


. 
woes promiles a a future latisfaction, the injury and remedy remain 
1 till the ſatis faction is made. And if an accord be that the 
lich he 1 . 
oak defendant mall do a cer tain thing at a day to come, in ſatis- 
| N * faction of an action, it he doth perform it at the day, this 
Wn i: a good bar of the action, though it was executory at the 
heel time of the accord made, in as much as he hath accepted it 
0. To farizfaction, 1 Rell. Abr. 129. 2. Tha: accord with fa- 
this tis faction is no good plea to a real action, for a right or title 
oth to a trechold cannot be barred by any collateral ſatisfaction. 


Bo 4 Co. 1. 9 Co. 79. be 3. That an accord with ſatis faction 

ND n 1 ' 

b is a good plea in all actions where damages only are to be 
> : ; > PM a 

recovered, © C. 44. Dyer 75, 4. That the ſafeſt way is to 


o bein plead it by way of ſatisfaction, and not hy way of accord, 

* 2 

* 1 5. That it muſt appear to be advantageous to the party, 

t ** therefore it is no good plea to an action of tre . is for tak- 
1 * n 5 ee : : 

CR | ing the plaintiff's cartle, to ſay that there was an accord tha 

* the plaintiff ſnould have his cattle again, for this 3 is not any 

2 {ci0n, 99% A in, 10 N 

nets ſatis faction. 1 Roll. Ar. 128. But it is, if he were to drive 

e [ 


Had them to a certain place; ſo that it would be a charge to 
SR him to do it. 2 Roll. Rep. 96. An accord that each of 
them ſhould be quit of actions againſt the other is not 


i felony, a b . a 

r good, becauſe there is no fatiefaction. I Roll, Abr. 129. 
: ind. Stile 245. But to accord that each ſhould give the other a 
| Ne 

ich aft quart of wine in ſatisfactian of actions is good. 1 Nl. — 


2 128. 6. It ſcems that a tender to perform the accord, 
1 pier of it, the other being done, or a willingneſs to do it, is 
dot a good plea, for the accord muſt be executed. T-nes 


b. Sheppard v. Lewis. Raym. 203. Mad. 69. 2 Ach. 690. 


treſpaſ⸗ g 
P See ACCEPTANCE, 
decide Accouxr. This action lay againſt receivers, &c, who refuſed 
1 p 2 0 * 
* to render their accounts, and which, on account of many 
1 receipts 


inconveniencies attending it, is almoſt totally difuſed : and 
is ſupplied by actions of debt, caſe, covenavr, &c. Or, if it 
be a perplexed and intricate matter, recourſe is frequently 
had to a Court of Equity, where it meets with a very com- 
modious adjuſtment, the plaintiff being intitled to every ne- 
cellary diſcovery upon the defendant's oath, and the deten- 
dant allowed to diicount all his reaſonable allow ances, &c. 
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cealings with each other, an action of aiſumpſit is the pro- 
ſeut ſat - : 


per remedy for the money. Cre. Jac. 69. So it is if one 
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gives money, or delivers goods to another to merchandise 
therewith, and he promiſes to render an account, 1 Salk, g 

And if a tenant ſettles an account of the arrears of rent wit 
his landlord, and promiſes to pay him the ſum in arrear, 
an action of aflumpfit lies on the promiſe. 1 Roll. Abr. g. 


2 heb. $13. 


Accovxr-2oors, Books of account, or ſhop-hooks, are not 


allowed of themſelves to be given in evidence for the owner; 
but a ſervant who made the entry may have recourſe to 
them to refreſh his memory: and if the ſervant be dead 
(who was accuitomed to make thoſe entries) and his hand 
be proved, the _ may be read in evidence, Law 


Ni Prius, p. 266. 


Acr. In many of the circumſtances of human life, queſtions 
ariſe who ate 10 do the firit act for the accompliſhment of 


ſome neceflary legal end: and with reſpect to theſe it may 
be laid dewn as a general rule, that the law will oblige him 
to do the firſt act who has the excluſive ability to do | it; ot 
who according to the common courie of legal proceeding 
ſhould proper; Iv do it. 

If one bind himſelf to give ſuch a releaſe, at ſuch a time, 
it is at his peri! to prepare it. C. Eliz. 716. 

If one bind himſelf before ſuch a time to levy a fine 
certain lands to the obligee, it has been held that the oblige: 
muſt ſue out the w 1 of covenant to make himſelf capable 
of the fine, Hcb. 1 Aud. zoo. 

M here one binds * elf for Lr of covenants, 
Nc. and the covenant is that the obligor before ſuch a dy 
ſhall make a further aſſurance of lands to the obligee at the 
obligee's coſts, the obligor having it in his choice what at 
ſurance be would m ale, he ought not to ſtay fer the ter 
der of coſts, but ſhould give notice to the obligee what aii 
rance he intends to make, and then the obligee is to ſupp; 
the coſts. Aer 454. 

If one binds bimſelf to another to deliver 200 cwt. & 
hops, and that the obligee is to chuſe them out of 24 bay 
of the obligor's own growing, the obligee is to do the fr 
act, (viz.) to rogue the oblicor to ſhew the 24 bags ti: 
he may mob e his choice. March 24. 

Where A. and B. gree for a ſale which is to be in wri 
ing, and that A. fvall | pay B. 6ocl, viz, 2cl. in hand, * 
the reſt upon executing the writing, B muſt — i 
wining to A, becauic he has undertaken to jell his p" 
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by a writing; ſo where a covenaat is to enter into a bond, 
the covenantor is to prepare and tender it. 4 14-4. 188. 
3 Lev. 319. Dyer 297. Hab. 67, 88, 106. Cro. Eliz. 292, 
543. 2 Cr. 503. 2 Sund. 351. Sid. 178. 

Where a man covenants to ſeal and deliver a deed, he is 
bound to put it in writing; but if he refuſe, the covenan- 
tee may do it, and it is warranted by law. 2 Roll, Rep. 
477. 1 Med. 104. | 

If one covenant, &c, to make ſuch further aſſurances, 
as the counſel of the covenantce, &. ſhall adviſe, and 
the covenantee, &c, informs the covenantor, &c. that 
his counſel has adviſed after ſuch a manner, the covenan- 
tor muſt make ſuch aſſurance ; but if it had heen barely as 
counſel ſhould auvije, it would be otherwiſe ; for in ſach caſe 
the counſel is to draw it, and the covenantee. &. muſt bring 
ſuch aſſurance ready ingroiſted and tender it to the cove- 
nantor to ſeal, Aar 596, 5 Rep. 19. Cro. Eliz. 298, 
2 Lev. 25. 1 Mod. 104. 

An action of debt was brought upon articles of agree- 
ment, wherein the plaintiff covenanted to execute a good 
conveyance of certain linds to the uſe of the defendant, 
at or before the 17th of November, and the defendant in 
conſequence thereof agreed to pay the p.aintiff gol. &c, 
at ſuch a place, at the time of the cxecaticn of ſuch con- 
veyance, &c. for which the action was now brought ; and 
upon a demurrer to this declaration it was cbiccted, that 
the plaintiff ought to execute the conveyance before the 
deſcendant is obliged to pay the money; becauſe where no 
certain day is appointed for the payment, it muſt be redu- 
ced to a certainty by the act of the plaintiff, which in this 
caſe was by executing the conveyance ; but the law had 
been the ſame if a certain day had been appointed for the 
payment of the money; becauſe the payment muſt neceſ- 
ſarily relate to the execution of the deed, and not to the 
very day in which it was appointed to be executed, and to 
it was adjudged. 1 Luttv. 565. 

If no place be mentioned for payment of money in a con- 
dition, the obligor, if the obligee is in England, mutt at his 
peril find him out; but where a place is appointed he need 
ſeek no further. 1 /»/?. 210. Lit. 340. 

It is a general rule, that whatever becomes impoſſible to 
be done by the act of God cannot injure any one, 

| Act 
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Acer of Bankruptey. Acts which may render a man a bat. 


rupt, mutt be ſuch as are done with intention to injur 
thoſe to whom he is lawfully indebted: and are, 1,1 
departure from the reaim, 13 Eliz. c. 7. 1 Far. c. 15. f: 
with intent to defraud his creditors; for by this act h 
eludes the force, by withdrawing himfelt from the jurj 
diction of the law: and it is held, that if a man departs the 
realm to merchandize, and becomes indebted, and to d 
arreſts defers his return, this does iantamount to a depar: 
ing of the realm, Stone 123. R. S. L. 186. 

2. An abſenting of himſelf from his houſe, with inter 
to ſecrete himſelf and ovoid his creditors. 13 FEliz, c. 
But i a perſon abſcnts himſelf, and at other times appem 
pubi:ckly, as upon the open exchange, this feems to be: 
purgiug of his former departure. Ged. 21. And it by 
been held that if a perſon having no houſe does not appen 
and cannot be found as formerly, this is an abſenting hi 
ſelf within the ſtatute, Billlug, 95. Good. 21. 

3. A keeping in his own houſc. 13 Elix. c. 7. For if am 
conceals himtelf in his houſe but a day, or an hour, to e 
lay or defraud his creditors, it makes him a bankruy: 
Palm. 32 5. If a man commits a plain and evident act 
bankruptcy by ſceretion, and afterwards appears abroad, ti 
will not purge the former act; but if the act was doubt 
it will, becgute in this caſe his appearing abroad explai 
his intention, that it was not to defraud or delay his cre: 
tors. Salt. 110. Lev. 13, 14, 17. 2 Show. 215, $12. 

4. A taking ſanctuary, as flying to a place where ti 
law cannot be io readily executed upon him, and to del 
the payment of his debts, as to the verge of the court, 6 
Stone 124. Billing. 93. Nav. go, i. 

5. A procuring or ſuffering himſelf willingly to be arr 
ed for any debt, or other thing, not grown or due; 
money delivered, wares fold, or any other juſt or lan 
chuſe, or good conſideration or purpoſes, or procures 
{uifers himielf voluntarily to be outlawed or imprifoned 
defraud his cicditois. I Jar. I. c. 15. And where a pit 
procures himſelf to be arreſted upon a ſham debt, this 
immediately an act of bankruptcy. 7 Vin. Ar. 62. G. 
23. 

6. Procuring his money, goods, chattels and effects to 
attached or icgqueſired by any legal proceſs; for this! 
Plaiu chde wur to deprive his creditors of their ſecur! 
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1 Ja. 1. c. 15. /. 2. But the confeſſing a judgment for a 
ſum that is juſtly due is not an act of bankruptcy, 

7. Making a fraudwent conveyance to a friend, or ſecret 
truſtee, of his lands, tenements, goods or chattels, to the 
intent, or by the means of which his creditors ſhall, and 
may be defeated or delayed in the recovery of their debts. 
1 Fac. I. c. 15. / 2. And if a man clandeſtinely carries 
or conveys away his caſh, bank bills, goods or effects, or his 


ſhop-buoks, or books of account, or makes a fraudulent 


bill of ſale of his goods, with an intent to deceive his cre- 
ditors of thc benefit and property of ſuch goods, and to 
concen his cſtate and effects, and his accounts and dealings 
from them ; this 1s a fraudulent conveyance of his goods 
and chattels, and is an act of bankruptcy. Dov. 102, Sir 
Jahn Holt held, that a man's removing his goods privately, 
to prevent their being ſeized in execution was no act of 
bankruptcy: for the ſtatutes mention only fraudulent gifts 
to third perſons, and procuring them to be ſeized by ſham 
proceſs in order to defraud creditors. Id. Reym. 725. 

8. Obtaining any privilege or protection other than that 
of Parliament; for this is an endeavour to elude the juſtice 
of the law. 21 Fac. 1. c. 19. +. 2. 

9. Preferring to any court any petition or bill againſt any 
of his creditors, endeavouring thereby to compel them to 
take leſs than their juſt debts z or to procure time, or longer 
days of payment than was originally contracted for, 21 Fac. 
. c. 19. þ 2. 

10. Upon being arreſted for debt, lying in priſon two 
months after ſuch arreſt, upon that, or any other arreſt or 
detention for debt, without finding bail. 21 Fac. 1. c. 19. 
J. 2. For this muſt ariſe either from his knavery or defi- 
ciency in credit: in either of which caſes it is high time 
for the creditors to demand a diſtribution of his effects. 
The lying in priſon two lunar months makes a man a bank- 
rupt from the firſt arreſt. 

11. Eſcaping from priſon when being under an arreſt for 
100 l. or upwards, is an act of bankruptcy upon the ſame 
principle as the laſt, | 

12. Paying, ſatisfying, or ſecuring the petitioning credi- 
tor his debt. 5 Ges. 2. c. 30. /. 24. This act of bank- 
ruptcy depends upon a private agreement between a bank- 
rupt and his creditor, for the taking out a commiſhon, in 
conſideration of his being paid his whole debt, or _ 
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Aptxast RzZur sr. Sce AggiONmMeEd 
ADMINIYTP _— An adminiſtrator is one W 10 by virtue of 


than the reſt of his creditors ; and in this caſe, by the ſas 
ſtatute, a new commiſſion may be awarded, and tuch cred, 
tor ſhall loſe his whole debt. 

13. Neglecting to make ſatis faction for any juſt deht u 
the amount of 1o0l, within two months after ſervice d 
legal proceſs, for ſuch debt, upon any trader having pt. 
viledge of parliament, 4 0%. 3. c. 33. 

It has been expreſsly determined, that a banker's ſtop. 
ping or refuling payment is no act of h inkruptey; for it 
is not within the deſeription cf any of the ſtatutes, and 
there may be good reaſon for dus to doing, 3s ſulpicion of 
forgery, &c. and if, in conſequence of ſuch refuſal he iy 
arreſted, and puts in bail, ſtill it is no act of bankruptcy: 
but if he goes to priſon, and lies there tvyo months, then, 
and not before, is he become a bankrupt. 7 Mad. 130. 


Actions. The ground-work or foundation upon which the 


ſtately edit:ce of all legal procce! ngs is built, and the ſoun- 
tain from which future ſucceſs in thoſe proceedings is molt 


likely to flow, is a proper acquaintance with the diſtin ions 
the law has made as to things which are and are not 


actionable, and with the proper actions adapted to every 
infury. And in theſe diſtinctions, as to the law of England, 
the harmony and variety are equally con ſpicuous : ſo much 
do e: quity and conſiſtency bear the conſtant ſway, that upon 
a diligent reſearch into the cauſes of thoſe diſtinctions we 
are forcibly conſtrained to acknowledve that they are the 
reſult er ſound and impartial experience and judgment. 
Au action is a method given by the lau for the recovery 
of a tight with held, or for ſatisfaction for a wrong done, 
by one man to another; or, according to the defin tion 
of the great Lord Coke, it is 4 legal demand e of a mans rift, 
I Inſi. 285. Br Acton defines it, acbia uibil aliad ft quam 


7. us pr us AMC 7 1. Ju. i quo! aii d:betur , i. e. an action is 


nct ing elſe than the * of proiecuting in judgment what 
is due to an y one. See ACCOUNT, Cas, Dörr, TRESPASS, 
Tzaovzirs ge. 

gr of Dowzx. 


leticrs rinnen granted by the ordinary, has the 
7 


goods ads cf mares a perſon de- ceaſed committed to his care 
and adminiſtration. | 
Tue rules for granting adminiſtration are as follow: 
1. To the huſoand of the cuects of the wife, and of the huſ- 
band's to the widow, or next of kin, 2. To the children, 
and 
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ſims and if none to the parents of the deceaſed, 3. Then fol- 

cred; low brothers or ſiſters, grandfathers or grandmothers, 
uncles or aunts, nephews or nieces, and laſtly couſins. 

cht to 4. The brother of the half blood is preferred to the uncle 
ice of of the whole blood; and the ordinary may grant admini- 
5 pr. {ration to the ſiſter of the half, or the brother of the whole 
blood, at his own diſcretion. 5. Where none of the kin- 

ſtop. dred will take out adminiſtration a creditor may. 6. If the 

for it executor refuſes, or dies inteſtate, the adrainiſtration may 

, and be granted to the reſiduary legatee, in excluſion of the next 
ion of of kin. And laſliy, in defect of all theſe, adminiſtration 
ne is may be granted to ſuch diſcreet perſon as he approves of. 

pticy: WI —Neither the executor of the deceaſed's adminiſtrator, nor 
then, the adminiſtrator of the deceaſed's executor, is the repre- 

39. ſentative of the deceaſed, but the executor of his executor 
eh the is; for in the two firſt caſes there is evidently no regular 
ſoun- WM transfer of confidence, but in the laſt there is: and there- 
s mot Wore, whenever a perſon dies leaving an executor who dies 
Sion Mlintettate, a new adminiſtration muſt be granted of the goods 
e not ol the deceaſed left unadminiftred by his executor, And if 
every Wan adminiſtrator dies, the executor of the adminiirator cane 


viand, Noot act under the letters of adminiſtration granted to his 
Ne 


much ieſtator, but a new adminiſtration muſt be committed. 


t upon Black. Com. p. 506. 


zus we But letters of adminiſtration are frequently granted which 
re the Irre different from theſe; namely, where the doceaſed has 
t. ade a will without appointing an executor, or where the 


covery Wrxecutor refuſes to act, or dies inteſtate, or where ke is le- 
done, Wally incapacitated ; and ſich adminiftrations arc with the 


inition ill of the deceaſcd annexed ; in which oftice he dilfers very 
51171. Wittle from an executor. 

quam There alſo may be an adminiſtrator to an inſant durante 
tion is mori tate, i. e. during his minority; which is when the 


t what Want is made executor ; and ſuck adminiſtrator cannot 

£SPASS, l any goods except of neceſſity for payment of debts, or 

here the goods are periſhable; for kis office is for the 

vod of the infant, and it ceaſes when the infant arrives at 

tue of de age of 17. But where the infant is intitled to admini- 

as the ation, the adminiſtrator, dvraric, Wc, continues, *till the 

ais care fant is 21. 5 Rep. 29. 6 Reb. 27. And it is in the dit- 

Pedon of the ordinary to appoint whom he will ſuch an 

follow: Wininiſtrator, without being obliged to grant it to the next 

he hul. lin. 3 / Vill. Rep. 81, 160. Ld. Raym, 262, 338. 

üldren, 
and 
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An adminiſtrator can do nothing *rill letters of admin, 
ſtration are iſſued, except acts of necety or humanity, 

If adminiſtration 1+ granted to an bligor, this docs ut 
extinguiſh the debt, but it ſhall be aſſets in his hands, 8 A5 

136. | 

Where there is a refiduary legatee, adminiſtration to t 
next of kin is revocable, and grantablc to the legater, 
caſe the executor dies inteſtate, 2 Lev. 56. 1 Vent. 21; 

Where adminiſtration is granted illegally it is repealall 
by the delegates. 1 Lev. 157, 186. 1 Lill. 38. 

If there are many adminittrators one cannot fell goo! 
releaſe debts, &c, without the other, for tucy mult all ja 
Noy Max. 106. 

If an adminiſtration is granted, and afterwards a wil 
produced and proved, the adminiſtration ſhall be revoke 
and all acts done by the adminiſtrator are void, 2 &; 
Ar. 907. SEE ExEecuToORs. 

AvmrssIoN. An action on the caſe will not he Ly 
biſhop if he refuſes to admit a clerk to be qualiße ac 
ing to the cauons, (as for any crime or im pedimen:} 
the proper remedy is by writ, quore non admiſet, or ain 
tendum clericum, brought in that county where the ret 
was. 7 Rep. 3. 

Av? 11TTANCE. This is a neceſſary ceremony for the pert: 
of copyhold aſſurances; and in admittances the Lord i:c 
fidered as an inſtrument: for though he may dettror 
tenure, and grant an abſolute fee-ſimple, a frechold, 
chattle intereſt therein; yet, if he will difpofe of then 
copyhold, he can neither add to nor diminiſh the gu 
rent, nor make the leaſt incroachment upon the ancient 
tom, and can ncither in tenure or eſtate introduce any! 


teration whatſoever. Co. Cop. J. 14. 


" Avvi.rtexy, If but one of the perſons is married it is 16 


tery. The proper remedy in cafes of adultery 1: by 7 
cation to the Spiritual Court, and recourſe atio may! 
to the temporal courts of Common Law for redreſs : 
the adulterer on account of the private injury, in v lich 
very heavy damages are frequently given. 

ApurrE RATING WINE. See WI k. 

ArrzaY. Is the fighting of two or more perſons in ſome} 
lic place, to the terror of his Majeſty's tubje&s, 3 If.! 
For if the fighting be in private it is no- affray, bu 
aſſault. 1 Hau. P. C. 134. The puniſhment of com 
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affrays is by fine and impriſonment ; ; the meaſure of which 
mult ber -gvlated by th the circumſtances of the caſe. 4 Black. 
Com, 145. And they are inquirable in the leet as common 
nuiſances. * 158. 

Cc onſtabler, &c, may break open doors to ſuppreſs an 
affray, or apprehend the aſſrayers; and may either carry 
them before a juſtice, or impriten them by his own autho- 
rity kü the heat is over, 1 Haut. P. C. 137. Sce FALSE 
IMPRISONMENT, 2nd Hors. 


Ack. See ApmixNISTRATOR and Ixnrant. 
AczzEvieNT, An agreement is defined, azgregalio mentium in 


re aligua fatta ve! ſacie ela, the Joining of two or more 
minds in a thing done, or to be done. Plood. 17. à. 

Care ſhould be taken how agreements are made with 
idiots, infants, or wives, for they are incapable of con- 
tracting. 

In many caſes the party injured by a breach of an agree- 
ment may have a reme.iy either by action at Common Law, 
or by recouric to a Court of Equity; but here a general 
rule muſt be obſerved, that wherever the matter in queſtion 
is merely in damages, there the remedy is at law, becauſe 
the damages cannot be aſcertained by the conſcience o the 
Chancellor, but muſt be ſettled by a jury. 1 New 4 tbr. 69. 
Abr. Eq. 16. But where the agreement is to do ſomething 
in ſpecte, as to convey lands, execute a deed, &c. there it 
is proper to apply to a Court of Equity for a ſpecific per- 
formance of ſuth agreement, to which the party is inti- 
tled if the agreement be good and fufficiently proved, when 
by an action at law he could only recover damages. 1 Chanc. 
Ca. 42. And in ſome caſes the Court of Chancery will, 


beſides the remedy there, direct an iſſue for the quantum of 


the damages, that is an action in a court of law to deter- 
mine how much damage the party has ſuſtained, 1 Chan. 
Rep. 158. Air. Eg. 17. 

As to voluntary agreements, it 1s certain that as men 
have a right to their acquiſitions, ſo may they diſpoſe of 
them at their pleaſure, and without valuable confideration ; 
but if a man promiſes to convey lands, or to give goods, 
without a valuable conſideration, or without delivering poſ- 
ſefion of them, this being nudum pattum unde non oritur 
attin,, does not alter the property in them, nor has the 
party any remedy in law or equity. 6 Co. 18. b, Yet if it 
be done by deed duly executed, under ſeal, this is good in 

law, 
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law, though there be no conſideration, or no delivery d 

poſſeſſion ; for a man cannot deny his own deed, nor afim 
any thing contrary to the manitett ſolemnity of contra (Ring 

2. 196. Cre. Fac. 27 o. I Brownl. 111. 6 Co. 18. b, 

Voluntary conveyances are good againſt the ; artiee, an 
cannot be revoked; for a Court of Equity will not int! 
poſe in behalf of one voluntcer ag; nſt another: unleſ ih 
affect creditors, purchaſers far a valuable confideration, 
younger children, for then the court wiil jet them afile, 
1 Chance, Rep. 173. 1 ern. 100, 464. 

By ſtatute, verbal prom:{es in the toliowing caſes ſhall nat 
be ſufficient to ground an action upon, bur mult be pt 
in writing, and figred by the party to b charged then 
with. 1. Where an executor or adminiſtrator promify 
to anſwer damages out of his own ettate, 2, Where: 
man undertakes to anſwer for the debt, default, or mi. 
carriage of another. 3. Where any agreement is mats 
upon conſideration of marriage. 4. ere any contra 
or ſale is made of lands, tenements, or hereditaments, et 
any intereſt therein. 5. And laſtly, Where there is an; 
agreement that is not to be perlormed within a year fron 
the making thereof... 29 Car. 2. c. 3. fo 1. Sce ASSUN!- 
sir and SALE. 


ALIEN. An alien is one born out of the obedicnce and domi- 


nions of the king; and while he continnes nv 14turatizel 
he cannot purchaſe or. inherit lands in England. Pa), 
227, 291. Nor can he be inherited, 1 Sid. 193, 108. 


And if a woman alien, whether friend or enemy, marriez 4 


ſubject, ſhe ſhall not be endowed. 4 Cs. 25. Co. Lit. 31.6 
Nor ſhall aliens be tenants by the curteiy. 

An alien friend may have perſonal actions, but not reil; 
an alien enemy neither real, perſonal, nor mixed. Co. Lit 
1209. b.. 1 And. 25. Dyer 2. b. 

If an alien purchaſe ie nds the king ſhall have them upen 
office found; but if an alien purch aſe and dies, then the tre: 
hold is in the king without oflice found; becauie no man cal 
take it as heir to the alien, therefore the frechold is cal 
upon the king. Co. Lit. 2. 1 Leon, pl. 01. 

Aliens may become ſubjects by denigation and by nature 
lixation; the former is by the king's letters patent, tl 
latter by act of parliament. A denizen may nurchaſe a : 
tranſmit lands by deſcent to thoſe born after lis deni. 
tion, but he cannot inherit to another relation. One . 
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turalized in all things inherits as a natural- born ſubject. 
t Inſ', 8. 4. 129. 4. Palm. 13. Co. Lit. 8. Styles Rep. 139. 
Un. Fac. 539. 

A deviſe of land to an alien is void. And if a man be 
bound to an alien enemy, the bond is void to him, but the 
king ſhall have it. Danv. 322. 1 Lev. 59. See ALIENA- 
In. 

Aux Arlox. Is the transferring the property of any thing 
from one to another; and this one term comprizes every 
method of reſigning eſtates by one man, and accepting them 
by another, 

If a man has only the right either of poſſeſſion or pro- 
perty lie cannot convey it to another; yet reverſions and 
veſted remainders may be granted, becauſe the poſſeſſion of 
the particular tenant is the poſſeſſion of him in reverſion or 
remainder ; but contingencies, and mere poſſibilities, though 
they may be. releaſed, or deviſed by will, or may paſs to the 
heir or executor, yet cannot be aſligned to a ſtranger, un- 
lels coupled with ſome preſent intereſt, 2 Black. Com. 290. 

Perſons attainted of treaſon, felony, and premunire, can- 
not purchaſe, and purchaſes by ideots, infants, and perſons 
under dureſs, are yoidable, but not actually void, Idem. 
291. 

Wives may purchaſe an eſtate, and the purchaſe is good 
till the huſband by {ome act avoids it; and the wife herſelf 
after the death of her huſtand may avoid it; as may her 
heirs if ſhe die before her huſband, if in her widowhood 
ſhe does not confirm it. Cg. Lit 3. But the conveyance, 
or other contract of a wife (except by ſome matter of record) 
is abfolutely void, and not merely voidable, and therefore 
cannot be made good by any tublequent agreement, Per- 
Ellis. fe 154. 1 Sid. 120. 

An alien born may purchaſe any thing; but after pur- 
chaſe can hold nothing, except a leaie for years of a houſe 
for convenience of merchandize if he be an alien friend, 
all other purchaſes (when found by an inqueſt of office) be- 
wg immediately forfeited to the king. Co. Lit. 2. 

Papiſts above tlie age of 18 are by the 11th and 12th . 
3. c. 4. diſabled to purchaſe lands, rents, or hereditaments; 
aud all eſtates made to their uſe, or in truſt for them, are 
void : yet the next Proteſtant heir of a Papiſt under 18 ſhall 
have the profits during his life, unleſs he renounces his 
errors within the time limited by the law, 1 P. J/ms. 354. 
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ALI MON V. Is a maintenance which is allowed a married wa. 


man on ſeparation from her huſband; but in caſes of elope- 
ment, and living with an adulterer, the law allows her ng 
alimony. .Ceowel, tit. Alimony. 

In cafe of a divorce a menja & there, i, e. from bed and 
board, a wife may ſue for alimony out of the huſband; 
eſtate, either in Chancery or the Sp:ritual Court, and it will 
be allowed according to the rank and quality of the parties, 
1 1/2. 235. 

If 2 wan refuſes payment there is (beſides the ordinary 
proceſs of excommunication) a writ at Common Law & 
eftoveris habendi, in order to recover it. 2 Had. 314, Set 
BARON and FEux. 

ALLowaxce to Bankrupts. If his effects will not pay 10, 
in the pound, he is left to the diſcretion of the Commik. 
ſioners to have a ſum not exceeding 3 per cent. allowed him; 
if 10s, 5 per cent.; if 12s. 6d. 7 and a half per cent.; 
and if 15s, then he ſhall have 10 per cent. provided fuch 
allowance does not in the firſt cafe exceed 2001, in the : 
2501, and in the 3d 300l. 2 Black. Com. 483. But if he 
has not obtained a certificate, or does not diſcover a fich 
tious debt, or has given above 100l. for a marriage por 
tion, not having then ſuſlicient left to pay his debts, or i 
he had at any one time loſt 51. or in the whole 1001, with 
in a twelvemonth before he became a bankrupt by gaming 
he loſes theſe advantages. [dm. 484. 

ALTER ATION of Deeds, Deeds may be avoided by raſure, in 
terlining, or other alteration in any material part, unici 
a memorandum be made thereof at the time of the execl 
tion and atteſtation, 11 Rep. 23. 

AmERcCEMENTs, Tenants not doing ſuit of court, making 
incroachments, not obeying orders, &c. may be amerce! 
Terms de ley. 40. 

If an amerciament be not paid, an action lies. 5 N 
64. Hob. 279. 

Axxvuity. An annuity is a yearly ſum payable by one! 
another; and it differs from a rent-charge in that % 
chargeable upon, and iſſues out of lands, while an ann 
is chargeable upon the perſon of the grantor. Co. Lit. 14 
And whenever an annual ſum is granted, without mentis 
ing out of what lands, &c. it ſhall iſſue; it is an annuig 
and not a rent-charge, and conſequeatly no land ſhall 
charged with it, 
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If a man by deed grants an annual rent in fee for life, 
or years, out of certain lands, with clauſe of diftreſs, the 
grantde may at his election either diſtrain tor rent, or have 
z writ of annuity and thereby charge his perſon. 6 Co. 
58. 6b. 

An action of debt does not lie for the arrearages of an 
annuity, if the grantee be ſeized of it in fee-tail, or for 
life. Co, Lit. 162. 4 Co. 49. a. But it has been held that 
it would if granted for years. Cro. Elix. 268. 

The remedies for recovery of annuities, or rent-charges, 
are either the writ of annuity or diſtreſs, and it will be well 
to conſider which is the moſt eligible method, and what ſhall 
determine the grantee's election, ſeeing that when he has 
choſen the one he cannot charge the other. And here let it 
be obſerved, that if A. grants a rent- charge to B. and his 
heirs, if the rent be in arrear the grantee and his heirs may 
diftrain for it; but it, inſtead of diſtraining, the grantee 
brings a writ of annuity, it is no longer to be confidered as 
a rent iſſuing out of the land, becauſe the writ of annuity 
has intirely turned the charge upon the perſon of the gran- 
tor; and under that denomination it mult determine with 
the lite of the grantor, becauſe his heirs are not chargeable, 
1 Roll. Air. 226. Popb. 87. Hob. 58. Dyer 344. Co. Lit. 
144. But if A, had granted tor him and his heirs, they 
being comprehended in the contract, would be liable ſo far 
as they have aſſets by deſcent from the grantor. dem. 

But in ſome reſpects the writ of annuity is the better re- 
medy, as if the grantor ot a rent-charge for himſelf and his 
heirs to A, and his heirs, be a term or for years; for in this caſe 
it the grantee diſtrains, and thereby throws the charge intire- 
ly off the perion upon the land, upon the expiration of the 
grantor's term the rent is gone; but if he had brought a 
writ of annuity, the charge upon the perſon would have 
continued as long as the heirs of the grantor had any aflets, 
becauſe the grant was ſor him and his heirs. Poph, 87. 

But the mere ſuing forth a writ of annuity is no deter- 
mination of his election, for it muſt be by ſome ſolemn act 
in a Court of Record, that it may appear to be the act of 
the grantor himſelf, Lit. ſect. 219. 1 Roll. Abr. 223. Co. 
Lit. 145. 

But where the grantor (who has not granted for himſelf 
and his heirs) dies, though the grantee brings a writ of an- 
uuity againſt the heir and proceeds to judgment, this does 
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* 
not forecloſe him of his diſtreſs, for he has no electi 
having but one remedy, which is by diſtrets, Dyer 244, 
Hab. 58. e 

ArrrExriezs. Perſens inticing away apprentices cannot 
indifted, but the proper remedy is by an action on the ca 
6 472d. 182. 

AnkIrrAriox. Is where the parties injuring and injuny 
preferring a private determination to a public judgmen 
ſubmit all matters in diſpute concerning any perſonal ch 
tel or perſonal wrong, to one or more perſons, for th 
final deciſion and judgment; and the common practices 
if the arbitrators being more than one cannot agree, ! 
call in a. third perſon, who is called an umpire, and! 
whoſe ſole judgment the matter is ultimately referred, 


This deciſion is called an award, and by this the mat 
is as eflectually ſettled as if it had been by the ſolemn judg 


ment of a Court of Law. Brownl. 55. 1 Freem, 410. A 
by the 9/5 and 10th W. 3. c. 15, ſubmiſſion to award} 


agreement may be made a rule of court, and after {x 
5 


rule made the parties diſobeying the award are liable to. 


puniſhed as for a contempt of the court, unleſs ſuch aug 
ſhall be ſet aſide for corruption or other miſbehaviour int 
arbitrators or umpire, proved on oath to the court, with 
one term after tbe award is made. 

Theſe ſubmiſlions are uſually made by the parties ent 


A ing into mutual bonds, with a penalty upon a breach oft 


award, 


Things perſonal, and perſonal actions, as account 


treſpaſs, conſpiracy, maintenance, &c. may be determi 
by an award ; but where the right of freehold is in de 
the property cannot be ſo transferred. 22 H. 6. 39. 9 
78. 1 Noll. Abr. 242, 244. 

An annuity is not determinable by awd. 9 H. 6.1 
14 H. 4. 19. 3 H. 4. 6. Partition cannot be made 
award. 1 Roll. Abr. 266. 1 Noll. Abr. 242. And it! 
been doubted, whether leaſes for years being chattels 
could be transferred by award? 1 Roll. Abr. 242, 9 
78. 6 Cn. 41. 1 Leon. 104. Therefore it is the fafeſt! 
in theſe caſes for the parties mutually to bind theme 
to abide by the award, for then if the arbitrators an 
that one ſhall aſſign, transfer, &c. the leaſe to the ol 
and the party refuſes he forfeits his obligation, 

Criminal cauſes are not arbitrable, becauſe they ong! 


be puniſhed for the public good, /. Sym, P. 2. / 
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And in this caſe if the ſubmiſſion be by bond, yet the obli- 
gation is void and the parties may be puniſhed for enter- 
ing into ſuch bonds. 2 Yentr. 109, 

Alſo matrimonial cauſes are not arbitrable. N. Symb. 
« 2s /. . 

F "ns = that a ſtranger ſhall do an act is void. 1 Leon. 

316. 3 Leon, 62. Hard. 46. 

Awards ſhould be made according to the ſubmiſſion for 
if it be made of any other thing than what is contained 
in the ſubmiſſion, it is void, Plowd, 396. Dyer 242. Upon 
a ſubmiſſion of all injuries, an award of all debts, duties 
and treſpaſſes is good : for whatever is againſt law is an 
injury. 3 Bult. 312, 313. 

Awards ought to be certain: therefore an award that 
one ſhall pay another ſo much as is due in conſcience, 
is void for uncertainty. Stile 28, But if the award be to 
pay the charges of ſuch a ſuit, it is good: becauſe it is 
the arbitrators intent that it ſhould be reduced to a cer- 
tainty by the attorney's bill. Cro. Car. 383. 2 Ventr. 342. 
id 9? 

Awards ſhould be mutual and ſatisfactory: for if A. and 
B. ſubmit all actions had by A. againſt B. and by B. againſt 
A. and the award is, that A. ſhall go quit of all actions had 
by B againſt him, this is nanght : becauſe nothing is ſaid 
of the other actions. 7 H. 6. 40. 1 Roll. Abr. 253. And 
an award that one ſhall go to Rome or Paul's, is not good, 
becauſe to nobody's advantage. 1 Roll. Abr. 252. 

Awards muſt be of things /awful and poſſible: There- 
fore awards that one ſhall turn the river Thames, kill, 
teal, forge a deed, &c. are void. Co. Lit. 206. 

Awards muſt be final : therefore an award that one of the 
parties ſhall be nonſuit, or that each party ſhall diſcontinue 
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9 H. E keir actions is not final, becauſe they may begin again. 
be mad 9 H.: 6. 36. 1 Rell. Abr. 540. 5. H. 7. 22. 7 

And it WM, A ſubmiſſion of a matter to reference is no ſtay of ſuit in 
chattels hat matter, if it is not ſo particularly agreed. 7 Mod. 38. 

242, r. An arreſt in civil cauſes muſt be by corporal ſeizing or 
* ſafeſt t uching the defendant's body, Where a perſon authorized 
Ad them! d arreſt another who is ſheltered in a houſe, is denied 
trators af letly to enter it; there are certain caſes in which he 
to the ot” juſtify breaking open the doors; for which fee title 
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In a civil ſuit, if an officer break open an outer-door h 
is a treſpaſſer; but if he finds the outer door open, or j 
the door be opened to him from within, and he entreth, k 
may break open inner doors if he finds it neceſſary, Fs 
319. See Bair, FarsE ImprISONMENT and Houss, © 

AnxesT or JUDGMENT. In criminal proſecutions whenem 
the party has received his trial, and appears in perſon n 
receive judgment, he may at this period, as well as at jj 
arraignment, offer any exceptions to the indictment, j 
arreſt or ſtay of judgment: as for want of ſufficient cn 
tainty in ſetting forth either the perſon, the time, f 
place, or the offence. And, if the objections be good a 
valid, the whole proceedings are ſet aſide ; but the pan 
may be indicted again. 4. Black. Com. 368. 

In civil cauſes: where there is ſuſficient reaſon, 1 
party may within the firſt four days of the next term ak 
the trial when it was in the vacation, and within four d 
of the trial if in term time, by application to the court, mo 
in arreſt or ſtay of judgment; as, 1, If the declarati 
varies totally from the original writ ; as where they a 
for different cauſes of actions. 2, Where the verdict n 
terially differs from the pleadings and iſſue thereon ; a 
the declaration be that the defendant ſaid the plaintify 
bankrupt, and the verdict finds ſpecially, that he ſaid, * 
4% twill be a bankrupt,” 3. If the caſe laid in the decla 
tion is not ſufficient in point of law to found an adi 
upon, and it is a general rule, © that whatever is alle 
„ in arreſt of judgment muſt be ſuch matter as v0 
« upon demurrer have been ſufficient to overturn the 
tion or plea ;” but on the other hand, it is note 
thing that may be demurred to in the courſe of the pl 
ings that will be a ſufficient cauſe of arreſt of judgmes 
for want of ſorm only, where there is no want of | 
ſtance, is aided by a verdict, But if the thing omitted 
eſſential to the action or defence, as if the plaintiff 
not merely ſtate his title in a defefive manner, but 
forth a title totally deſective iu itfelf, or if to an action 
debt the defendant pleads not gulity inſtead of, he is n 
debted, theſe cannot be cured by a verdift, Salk. 365: 
Eliz. 178. 3. Black. Com. 393. 
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or by day, and it is a felony. 3. In/l. 67. 4. Co. 20. Dal 
ta, 105. Hales P. C. 86. 

The offence of Arſon (ſtrictly ſo called) may be com- 
mitted by wilfully ſetting fire to one's own houſe, if the 
houſe of one's neighbour be burnt thereby; but it is no 
felony if the miſchief ends with one's own- houſe, though 
there was an intent or even an attempt to burn another's. 
For by the Common Law no intention to commit a felony 
amounts to a felony ; though it is made ſa in ſome caſes by 
particular ſtatutes, However ſuch wilfukfiring one's own 
houſe, if in a town, is conſidered as a high miſdemeanour, 
and is puniſhable by a ſevere fine, impriſonment, pillory 
and perpetual ſureties for good behaviour. Cro. Car. 377. 
t Inſt. 351. 1 Hal. P. C. 568. 1 Hawk. P. C. 106. 


CENDANTS, See DESCENT. 
$4ULT, An affault is an attempt or offer with force and 


violence malicioufly to injure another by doing him a cor- 
oral hurt: and whatever action a man does which ſhews a 
malicious intention to do ſuch hurt, is an aſſault in law; 
as if one, in an angry manner, aim a blow or ſtrike at an- 
other whether with or without a weapon, an action of treſ- 
paſs v7 at arms will lie; or, if one being within gun ſhot of 
another purpoſely and ſeriouſly preſents a gun at him; or, 
landing within reach, points a pitchfork at him, or caſt 


ſtones at him being within reach, or draw a ſword and 


rave It in a menacing manner. But it will not lie if the 
party be at a great diſtance, ſo that he could not poſſibly 
each him; or if it be done by mere accident or jocoſely. 
> Roll, Abr. 545. Pulton 4. a. 6 Mod 173. 1 Vent. 256. 
Hawk, P. C. p. 133. Bro, Treſ. 236. 336. 7. E. 4. 26. 
inc. 29. 40. 22 Af}. Pl. 60. 
The intention of the party muſt co-operate with the act 
o make an aſſault; therefore, if one ſtrike another upon 
he hand or arm, or breaſt, in diſcourſe, it is no aſſault, 
dere being no intention to aſſault : and if one lay his hand 
n his ſword and ſay, if it were not afſize time I would not 
ie ſuch language from you, it is no aſſault, for that it is plain 
e did not mean to aſſault him, and his bare actions are 
pt to be taken as ſigns of his mind when he hath in 
ords expreſſed himſelf to the contrary. 2. Keb. 545. 1 
ld. 3. 10 Mod. 187. Gill. L. of Evid. p. 256. 
Notwithſtanding the many ancient opinions to the con- 
ary, it ſeems agreed at this day that no words what- 
C 2 ſoever, 
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ſoever, be they never ſo provoking can amount to y 


aſſault, 1 Hawk. P. C. 134. : 

Every battery includes an aſſault, therefore if the d 
fendant be found guilty of the battery it is ſufficient, [i 
& Salk. 384. 

For this offence an action of treſpaſs and aſſault is f 
proper remedy, and though no actual ſuffering is pron 
yet the party injured ſhall recover damages as a compenk 
tion for the injury. 3 Black. Com. p. 120. 

Aſſaults and batteries conſidered as private wrongs orci 
injuries, for which the party injured intends to obtain fat 
faction, are as I have already obſerved, the proper ſubjec 
an action of treſpaſs : but theſe crimes when conſidered 
a public light as contempts to government and breache; 


the peace, are indictable and puniſhable with fine and im 


priſonment. And in caſe of violent affaults, with fo 
atrocious intent, as to murder, impriſon, &c. &c. beſide 
heavy fine and impriſonment, it is uſual to award jud 
ment of the pillory : and in ſuch caſes an indictment it 
moſt uſual and moſt ſafe method of proceeding, on 
count of the difficulty which would attend the proof by 
third perſon in a civil ſuit, the party upon an indittne 
being allowed to give evidence for himſelf. Haul. 
C. bg. 
5 aſſault is not inquirable in the Leet. See ! 
FRAYS. 
AsstTs, from the French aſſez, enough. Finch Law, 11 
Among the things left by a teſtator or inteſtate, ſome 
aſſets ; that js, chargeable to pay debts and legacies, oth 
are not. And theſe are either real or perſonal. Ofre 
lands which come to the heir by deſcent are ak 
but lands which come to him by purchaſe are not; fa 
the anceſtor by any deed bindeth himſelf and his heirs 
dieth, this deed, &c. ſhall be binding upon the heir (0 
as he has any eſtate veſted in him, (or in another in tru 
him) by deſcent, whether the poſſeſſion continues in! 
or he alienes it, before the action be brought, and 
anſwerable no further. 29. Car. 2. c. 3 1 P. Will. 
3&4 WS H. 4. 14. erms de Ley 56. Wh 
Whatever perſonalty he leaves behind him, which 1! 
ſaleable nature, and may be converted into ready mont 
called aſſets, or that which is ſufficient in the hands d 


executer or 2dminiſtrator, to charge him with the di 
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tion of it to a creditor or legatee, as far as ſuch things 
will extend, and he may convert them into ready money 
for that purpoſe. 

Ls1onees or BANKRUPTS, Are perſons choſen by a major 
part (in value) of the creditors of the bankrupt, and none 
of whom ſo chuſing muſt be a debtor under 10l. to which 
aſſignees the bankrupt's eſtate is aſſigned, and in whom it is 
veſted with the ſame power as the bankrupt had for the 
benefit of his creditors. 12 Mod. 324 They may alſo 
be originally choſen by the commiſſioners, and approved or 


int to u 


if the d 


ent. [te 


ault 1s th 
is prone 
compel; 


_ rejected by the creditors, 
d Aſſignees may ſue for the bankrupt's debts in their own 
age name. Cro, Fac. 105. And notice of the aſſignment of 


the debt, is not neceſſary to be given to the debtor before 
the action be brought. Lutw. 456. In an action by the 


breaches 


*—_ Aſignees they muſt prove the Act of Bankruptcy. See 
5 beſide Ass IGNMENT and BAnkruPT, 
a ju $IGNMENT. Is in its largeſt ſenſe a transfer or convey- 


ance of the right of any eſtate, but in a more limited and 


ment 1s * ; 
common ſenſe it is applied to an eſtate for life or years, 


7 * and houſes or things in action, i. e. things which may be 
* Gaul recoverable by action, as notes, &c. 


Haul. As to ſuch things which are or are not aſſignable in law, 
it is to be obſerved that at the common law, a poſſibility, 

— right of entry, or thing in action, as notes, &c. or cauſe 
2g of ſuit, a title for a condition broken, cannot be granted or 


aſſigned over. Co. Litt. 214. 1 Roll. Abr. 376. Skin.6, 26. 


Law, 11 4 376. Ski, 
hl However, though a bond being a thing in action can- 
” cies, oh dvot be aſſigned over, ſo as to enable the aſſignee to ſue in 
, 


his own name, yet it may be affigned by power of attorney 
to ſue and receive in the aſſignees name. 3 & 4 Ann. 9. 
And he has by the aſſignment ſuch a title to the paper and 
wax, that he may keep or cancel it. Co, Litt. 232. By 


al. Ofr 
t are al 
not; fo 


13 bei 
Nur u the modern practice he may ſue for it in the name of the 
er in trul obligee, as his attorney; but Q. whether he can do it 
ues in WY Vithout an expreſs authority. New, Abr. 157. 


he. "and And though at the common law a bond cannot be 
J Wil. aſigned, yet in equity it is aſſignable for a valuable conſider- 
ation paid, and the aſſignee alone becomes entitled to the 

which b ney ſo that if the obligor after notice of the aſſign- 
ady moch ment pays the money to the obligee, he will be compelled 
- hands offi e Pay it again. 2 Vern. 540, 595. 3 Chan, Rep. go. 1 
ch the d Clan. Ca. 232. Ld, * 5 ; 
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A. for A. may outlive the number of years, 


If one deviſe a term of years to A. for life, with ty 
remainder after his death to B. in this caſe B. having 
mere poſſibility cannot aſſign his intereſt during the lite « 
10 Ca. 45 
1 Sid. 188. 1 Chanc. Ca. 8. 2 Vern. 563. þ 

A perſonal truſt which one man repoſes in another cn. 
not be aſſigned over, however able ſuch aſſignee may be 
execute it. 4 Inſt, 85. Faugh. 180. 

Several things are aſſignable by the ſtatute law, whid 


ſeem not to be ſo in their own nature; as, promiſſory note 


and the aſſignee may ſue in his own name. 3 & 4 Ann, 
Bail bonds by the ſheriff, 4 Ann. c. 16. /. 20. A judge! 
certificate for taking and proſecuting a felon to convictia 
10 11}. 3. c. 23. /.2. And a bankrupt's effects by it 
ſeveral ſtatutes of bankruptcy, 


 As$IGNMENT OF DowER. The particular lands to be held 


appointed to aflign it. Co. Lit. 34, 35. 


Ass uurstr. 


| the latter; and in either of theſe actions the party recoi 
damages in proportion to the loſs he has ſuſtained by! 


the widow in dower mult be aſſigned by the heir of the hu 
band, or his guardian. If neither of theſe endow then 
dow within 40 days after her huſband's death, or ends 
her unfairly, ſhe has her remedy at law, and the ſberif} 
Or if the he 
(being under age) or his guardian, aſſign more than 
ought to have, it may afterwards be remedied bx writs 
admeaſurement of Dower, ' V. N. B. 148. Finch L. 14. 

If the thing of which ſhe is to be endowed is capabled 
diviſion, her dower muſt be ſet out by metes and bound 
but if it cannot be divided, ſhe muſt be endowed ſpecially 
as, of the third preſentation to a church, the third toll a 
of a mill, the third part of the profits of an office, the thi 
Meaf of tithe, &c. Co. Lit. 32. 
Latin gſſumo, to aſſume, or take upon one's: 
is a voluntary promiſe or undertaking, made by wordt 
mouth to perform any thing, or to pay a ſum of money! 
another. And an aſſumpſit has in it the nature of a ver 
covenant, and wants only the writing and ſealing to mai 
it the very ſame, The remedies are, however, dittere 
between a written and verbal covenant upon a breach“ 
non- performance; for an action of covenant is the pn 
per remedy for the former, and an action upon the cake! 
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violation of the contract. 4 Co. 92. Moor 665, See A- 
GREEMENT, | 

All promiſes and contracts are to receive a favourable 
interpretation ; and ſuch conſtruction is to be made, where 
any obſcurity appears, as will beſt anſwer the intent of the 
parties: otherwiſe a perſon, by obſcure wording of his con- 
tract, might find means to evade and elude the force of it. 
Hence it is a general rule, that all promiſes ſhall be taken 
moſt ſtrong againſt the promiſer, and are not to be reject- 
ed, if they can by any means be reduced to a certainty. 
1 New Abr. 168. Therefore if A. in conſideration that 
B. will marry his daughter, aſſumes and promiſes to give 
to B. 20 French pieces; this is a good promiſe, for this, 
according to our uſual ſpeech, ſhall be intended French 
crowns. Cro. Car. 194. And if a man promiſes another, 
in conſideration that he will aſſign to him a certain term, 
to pay him 10l. this is a good aſſump/it, though the time of 
aſſignment and payment be not appointed, for the 10l. ſhall 
be paid in a convenient time after the aſſignment, which 
alſo muſt be made in convenient time, and he ſhall not 

| have time during life. 1 Ro. Abr. 14, 15. | 

There ought alſo to be a ſufficient con/ideration to enforce 
a promile, 

Therefore if a man promiſes to pay ſo much money at a 
day to come, to build a houſe, or church, withont confidera- 
tion, this is a naked promiſe, and will not oblige; 1 Kall. 
Abr. 9, 10. Dr. & Stud. 211, 213, 215. 

But if a carpenter promiſes to mend my houſe before a 
certain day, and he does not do it, by which my houſe falls, 
or if he undertakes to buiid an houſe and does it ill, an 
action on the caſe lies. 1 Roll. Abr. . Kelw. 78. 

And if A, in conſideration that B. will make an eſtate at 
will to him, ſuch as council ſhall deviſe, promiſes, &c, this 
is no good conſideration, for B. may preſently after the 
eſtate is made, determine it. 1 Roll, Abr. 23. Poph. 183. 
See CONSIDERATION. 

The conlideration muſt not be executed or paſt, but muſt 
be continuing. 

A conſideration altogether executed and paſt is not good 
to maintain an aſſump/it ; but if the conſideration was 
moved and done in conſequence of a precedent requeſt it 
is good ; therefore, if the ſervant of A. be arreſted and J. S. 
who knows A. bails him, and afterwards A. for his friend- 
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charged; yet this is no conſideration to ground an aſſump- 

fit, upon, becauſe the bailing, which was the confiderz. 
tion was paſt and executed before the promiſe was made, plied, 
Dyer 272. 1 Roll, Abr. 11. 2 Leon. 225, Owen 144. Teh, anothe 
41. 2 Stra. 933. 2 Barnard K. B. 55. But it had been upon 2 
otherwiſe if the maſter of A. had before bailing requeſted hin which 


ſhip, promiſes to ſave him harmleſs, and J. S. comes to he 52 2 
are} 
Acti 


to become bail for his ſervant, becauſe the promiſe in this 1. Aſſi 
caſe is not naked, but couples itſelf with the precedent re. him an 
queſt, and the merits of the party procured by that requeſt, for the 
2 Leon. 225. Hab. 106. Cro. Car. 409. Dyer 172. 1 Rul. deſerve 
Abr. 11. or war 

But where A. promiſed, &c. in conſideration that B. hal Wl the pr 
paid money for him, and obtained a releaſe of his debt, defekt, 
it was held a continuing conſideration, becauſe the benefit WW reaſon: 
of it was continuing to the party. 2 Keb. 99. longing 

And if a man requeſts another to labour for his pardon, the rect 
&c, and after he has done his endeavour, if the other ſays, ed for 
in conſideration that he has laboured for his pardon at his ſon fo 
own charge, he promiſes to pay him ſo much, &c. this h this lie: 


a good conſideration. 1 Roll, Abr. 11. Stile 465. Dye which | 
355. Min. 866. 1 Brownl. 8. Hob. 105. So it A. ſerves i or opp 
B. for a year, but has nothing for his ſervice, and after. plaintif 
wards at the end of the year B. for his good ſervices, aſſumes WT own mc 
to pay him 10l. A. may have an action on the caſe upon WF implies 
this promiſe againſt B. for the conſideration is good. 1 Leon. this af] 
225. Goab, 32. Cro. Elix. 42. But if a ſervant has wage chants, 
given him, and after his ſervice ended, the maſter make W whom t 
ſuch a promiſe an action will not lie, becauſe there is m9 there be 
precedent conſideration. 2 Leon. 225. Hutt. 84. tracts a 
Promiſes are not valid if the conſideration be againſt lav. dertake: 
Therefore if an officer, who by reaſon of his office, / with th 
obliged to execute writs, promiſes, in conſideration of mo. integrity 
ney paid to him, to ſerve a certain proceſs, an aſſump/it vil faults of 
not lie on this promiſe, for the receipt of the money wail Case, I 
extortion, and the conſideration unlawtul. 1 Roi, Abr. 1b. Nrracnum 
1 Roll. Rep. 313. thoſe wh 
If A. in conlideration of ſome benefit, promiſes not to juſtice, « 
ſet up or follow the ſame trade with the plaintiff in ſuch ſuch thi, 
a town, this is a good promiſe ; but if the promiſe were, authorit) 
not to ſet up or follow the ſame trade in any part ot telly and the 
kingdom, it would be void. 1 Rell. Abr. 16, 17. 2 Kul party int 
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201. Cro. Fac. 326, 596. 2 Bulſt. 136. 1 Jones 13. 
arch 77. 2 Ld. Raym. 1456. 2 Stra. 739. nee * 
Actions of aſſumpfit are of two ſorts, expreſſed or im- 
plied, 1. Expreſs, as if a man promiſes to build and cover 
another houſe within the time limited, and fails to do it, or 
upon a promiſſory note, or note of hand, not under ſeal, 
which remains unpaid. 2. implied, which are of fix ſorts. 
1. Aſſumpſits on a quantum meruit; as if I negle to make 
him amends whom I have employed to tranſact my buſineſs ; 
for the law implies that I undertook to pay him what he 
deſerved, 2, On a quantum valebat ; as if I take up goods 
or wares of a tradeſman without an expreſs agreement for 
the price, the law implies a promiſe, and fo ſupplies the 
defect, and will give the party as much as the goods are 
reaſonably worth. 3. Where one has received money be- 
longing to another, without any valuable conſideration on 
the receiver's part; for the law conſtrues this to be receiv- 
ed for the uſe of the owner only, and implies that the per- 
ſon ſo receiving undertook to pay it to the real owner: 
this lies for money paid by miſtake, or on a conſideration 
which happens to fail, or through impoſition, extortion, 
or oppreſſion, or where undue advantage is taken of the 
plaintiff's ſituation. 4. Where a perſon has laid out his 
own money for the uſe of another at his requeſt, the law 
implies a promiſe of repayment, and an action will lie upon 
this aſſump/it. 5. Upon a ſtated account between two mer- 
chants, or other perſons, the law implies that he againſt 
whom the balance is found has engaged to pay it, though 
there be no actual promiſe, 6. The laſt claſs of implied con- 
tracts ariſes upon this ſuppoſition, that every one who un- 
dertakes an office, employment, truſt, or duty, contracts 
with thoſe who employ or intruſt him to perform it with 
integrity, diligence, and ſkill, and lies for neglects and de- 
faults of ſo doing, &c. 3 Black, Com. p. 162, 163, 164. See 
Cask, BAILMENT, and SALE. 
ITACHMENT of ConTEMPT, is a writ which lies againſt 
thoſe who obſtruct, inſult, or reſiſt the powers of courts of 
juſtice, or the perſons of judges who preſide there, or do 
ſuch things as tend to leſſen or create diſregard to their 
authority; as, by diſobeying the rules and orders of the court, 
and the like. This proceſs is intended merely to bring the 
party into court, where he is either to ſtand committed, 
or to give bail, in order to anſwer upon oath to ſuch in- 
terrogatories as ſhall be adminiſtred to him; which inter- 
rogatories 
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rogatories muſt be exhibited within the firſt 4 days. 6 Af 
73. And if any of the interrogatories is improper, the de. 
fendant may refuſe to anſwer it, and move the court tg 
have it ſtruck out. Stra. 444. If the party can clear hin. 
ſelf upon oath, he is diſcharged ; if he confeſſes the con. 
tempt, the court will proceed to correct him by fine, of 
impriſonment, or both, and ſometimes by a corporal, 
infamous puniſhment. Cro. Car. 146. And if he refuſes tg 
anſwer, &. he may be puniſhed at the diſcretion of the court, 

The attachment is obtained by motion of the court up- 
on an affidavit of facts, and upon ſuch motion, if the judge 
ſee ſufficient cauſe to ſuſpect that a contempt has been 
committed, they may grant a rule for the ſuſpected party tg 
ſhew cauſe why an attachment ſhould not iſſue againſt him, 
Styl. 277. Or if the contempt is flagrant, the attachment 
iſſues in the firſt inſtance. Salk. 84. Stra. 185, 564. And 
upon affidavit of the ſervice of the rule an, if inſufficient 
cauſe be ſhewn to the contrary, an attachment iſſues. 
ArTainper, When ſentence of death is paſſed, the immedi. 
ate conſequence is attainder, Latin attinctus, ſtained ; and 
the conſequences of attainder, are forfeiture, and cerruptin 
of blood, When a perſon is attainted by judgment for 
offences puniſhable by death, he is dead in law. der 
CorruyTion of BLoop, and FoRFEITURE. 

Arrzurr. An attempt to rob was anciently a felony, fince 
that it was only a miſdemeanour, and puniſhable with fine 
and impriſonment, *till the 2% Geo. 2, c. 21. which makes 
it a felony, tranſportable for 7 years. See ArsoN, 
ATTorRneEy, See AUTHORITY. 

ATTorNeyY AT Law. A client cannot change his attorney 
without leave of the court, to be obtained on a motion, 
though he be ever ſo great a cheat. 7 Mod, 50. 

An attorney cannot be bail. 8 Mod. Rep. 339. 

An attorney cannot be arreſted but at the ſuit of an at- 
torney of another court, : 7 

No man can, even with the conſent of the parties, | 
attorney on both ſides. 7 Mod. 47. 

If a client receives an injury by the neglect or fraud 
his attorney an action lies; or, if he ſuffers judgment to g 
againſt his client by nil dicit, when he had a warrant" 
plead the general iſſue. Vinch. 90. Or, if he makes de 
fault in a plea of land, by which I loſe the land. Find 
Law. 188, Or, if he by colluſion with A. and wither 
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any warrant from B. appears for him in an action of treſ- 

paſs at the ſuit of A. and ſuffers judgment by default and 

the inqueſt to paſs againſt him, whereby A. recovers againſt 

B. an action on the caſe will lie. F. N. B. 96. Cro. Fac. 

60 5. Stile 426. Comb. 2. 

ArtorNMENT. Was formerly the tenant's acknowledgment 
of his new lord; but by the 4 and 5 Ann. & 11 G. 2. c. 
19, conveyances of manors, lands, reverſions, &c. are good 
without attornment, on notice given to tenants, &c. 

Avoita QUERELA, was a writ which a defendant was inti- 
tled to who had good matter to plead, but had no oppor- 
tunity of pleading it ; as where one having had judgment 
recovered againſt him, had after that period paid the plain- 
tiff his debt, or had a general releaſe from him; notwith- 
ſtanding which the plaintiff taking advantage of the ſatis- 
faction not being entered upon record, is about to put the 
judgment in execution: but this writ is now diſuſed, and 
it's office ſupplied by a motion in the court for relief from 
ſuch oppreſſion. 

A transfer, or delegation of power to act in 
the name and ſtead of another, muſt be by deed, that it 
may appear that the attorney or fubſtitute had a commiſ- 
fion to repreſent the party, and that the authority was well 
purſued. (7. Lit. 48. b. 2 Rall. Abr. 8. Attornies are 
uſually made by letter or power of attorney. 

If a man by.will, give land to executors to be ſold, and 
one of them die, the ſurvivors may ſell ; and executors 
may ſell part of the land at one time, and part at another, 
as they find purchaſers. Co. Lit. 113. But they cannot 
ſell by attorney. 

Where a perſon is authorized to do a thing, it is moſt 
regular to do it in the name of him who gave the authority. 
9 Co. 76. 5. Ld. Raym. 1418. Stra. 705. Godb. 389. 
1 Roll. Abr. 331. And without he purſues his authority 
ſtrictly, as to time, place, &c. his acts are void. Plow. 475. 

Authorities cannot be transferred, for one who has an 
authority to do an act for another muſt execute it himſelf. 
9 Co. 77. 1 Roll. Abr. 330. So, if a leſſee for life hath 
power to make leaſes rendering the ancient rent, he can- 
not make them by letter of attorney. 9 Co. 76. 1 Kall. 
Ar. 330. 2 Rall. Rep. 303. 

The authority given by letter of attorney muſt be exe- 
cuted during the lite of the perſon that gives it. 2 Noll. 

2 Ar. 
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Abr. g. Co. Lit. 52. Perk. ſ. 188. But letters of attorney 
may be irrecoverable, when debts, &c. are aſſigned to re- 
ceive them. 


B. p 


BabeER. See Land. 
Bait. Bail is where a perſon having been legally arreſted is 


ſet at liberty, upon proper ſureties given for his appear: 
ance at a day aſſigned. The word is derived from the French 
bailler, to deliver; and this branch of the legal practice is 
ſo called, becauſe he is as it were delivered to the ſureties 
as to a gaoler, or guardians, for his ſafe cuſtody and due 
appearance at the appointed time, when they may yield 
him up in diſcharge of themſelves. Brad, I. 3. 1 Lill. 111, 
And may indeed impriſon him themſelves to ſecure his ap- 


pearance. 6 Med. 231. 7 Mod. 77, 85, 98. 12 Med. 275 


348, 606, 607, 667. 

Bail is either in civil or criminal matters. 

1. Bail in ctv1L cauſes is where one being atreſted for 
a debt or ſum of money due, is ſet at liberty upon ſecu- 
rity given. 

When the ſheriff arreſts arty one he is not only authorized, 
but obliged to take bail, if it be offered, or an action on the 
caſe lies againſt him. 2 Sand. 59. 1 Vent. 55, 85. 1 Mid, 
33. 6 Med. 122. 1 Salk. 99. 23 H. 6. . 9. This bai 
to the ſheriff is called, bail to the writ, or bail below. 

When the ſheriff has taken bail, if they be ſufficient and 
reſponſible perſons, the plaintiff may take an aſſignment of 
the bail bond, and bring an action thereon againſt ſuch 
bail; but if the plaintiff diflikes the ſecutity taken by the 
ſheriff he may proceed againſt the ſheriff himſelf, by mor- 
ing the court for a rule for the ſheriff to return the writ, 
and when this is done, by a like motion for the body of the 
defendant to be brought in ; upon which, if the ſheriff doe 
not cauſe ſufficient bail to be put in to the action, common- 
ly called bail above, he himſelf will be reſponſible to the 
plaintiff. 1 Vent. 85. 1 Mod. 33, 57, 244. 12 Med. 311, 
485, 494, 516, 527, 557, 579. Ld. Raym. 399, 2 Ls 
Raym. 849, 886. Comyns 132. Stra. 423. 4& 5 NM. & . 


c. 4. Theſe bail may be diſcharged by ſurrendering the 


defendant into cuſtody within the time allowed by law Ar 
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which purpoſe they are at all times intitled to a warrant to 
apprehend him. 6 Mod. 231. 2 Show. 202. 

If a perſon has ſeveral cauſes of action, each of which is 
too ſmall for ſpecial bail, he cannot join them to inforce 
ſpecial bail. 12 Mod. 525. 

Heirs, executors, or adminiſtrators cannot, as ſuch, be 
held to ſpecial bail. 2 Brownl. 293. 3 Bulft, 316. 

If a ſheriff takes inſufficient bail, he is liable to an action 
as well as to amercements. 1 Raym. 425. 

2. Bail in CRIMINAL cauſes. The grand queſtion with 
reſpect to bail in criminal cauſes is, In what caſes the cri- 
minal ought or ought not to be admitted to bail ? for to re- 
fuſe bail to him who enght to have it, is as great an offence 
to the liberty of the ſubject, as to grant it where it ſhould 
be refuſed is to the good of the public. We may lay down 
two general rules to be obſerved as to bail in criminal 
cauſes ; the firſt is, that it ſheuld regularly be allowed in 
ſuch caſes where it ſeems doubtful, whether the party ac- 
cuſed be guilty of the offence or not. 2 Infl. 189. 2. The 
offender may be bailed in all offences, whether againſt the 
Common Law or act of Parliament, that are below felony, 
unleſs it be ſpecially prohibited by ſome a of Parliament. 
2 Hal. P. C. 127. 

If a perſon be bailed by inſufficient ſureties, he may be 
required either by him who took the bail, or by any other 
perſon who hath power to bail him, to find better ſureties, 
and on his refuſal may be committed ; for inſufficient ſure- 
ties are as none, Dalt, c. 70. 114. If the party bailed by 
inſafficient ſureties do not appear according to the condi- 
tion of the recognizance, the juſtice, &c. who bailed him is 
figeable by the juſtices of aſſize; but if he appear, it ſeems 
that the perſon who bailed him is excuſed. Hales P. C. 
97. 2 Hawk. P. C. 89. 

The demanding exceſſive bail is conſidered as a great griev- 
ance. 2 Hawk, P. C. 89. 

The bailing a perſon not bailable by law, is puniſhable at 
the Common Law as a negligent eſcape, and is alſo an offence 
againſt the ſtat. YYe/im. 1. c. 15. 27 E. 1. c. 3. 4 E. z. 
c. 2. C 1 2 Pb. & M. c. 13. 

If bail be denied where the party ought to be bailed, it is 
a miſdemeanour puniſhable not only by action at the ſuit of 
the party, but alſo by indiftment, 2 Hawk. P. C. go. 
dee ATTORNIES, 
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BAII-Bovp. See Bart. So 
BalLIrr. See FArsE ImprIsoONMENT and Hovse, garme 
Balluzxr, from the French bailler, to deliver, is a delivery his Jal 
of goods to another upon truſt, upon a contract (expreſſed in the 
or implied), that the truit ſhail be faithfully executed on fainm 
the part of the bailce, not e 
A bailee ought not to uſe ſuch goods as though he had paid fc 
an intereſt in them, the undertaking being only to keep If 4 
them, Co. Lit. 89. a. 4 Co. 83. b. Dc. & Stud. 129, unleſs 
ſee 1 Raym. 665. Therefore if the builee of a beaft, which paid a 
has been delivered to him to be kept, kills or uſes it, he Propel 
is liable to make ſatisfaftion for this abuſe of an authority 5 A b 
given him by the owner, Bro. Treſp. pl. 298. pl. 327. Bro, y rea! 
AF. ſur le caſe, pl 99. nn, damag 
If A. leaves a cheſt lock'd with B. to be kept, and takes 13 Co. 
away the key, without acquainting B. with the particulars, Ag 
the goods in the cheſt are in poſſeſſion of A. for ſince he loſs, u 
keeps the key the goods are locked out of the poſſeſſion of to be 7 
B. who, being unacquainted with the particulars, cannot ſpecial! 
be ſuppoſed to have them under his cuſtody ; fo that nei- to anſy 
ther the poſſeſſion nor uſe of the goods are in B. for though want o 
the poſſeſſion of the box is in B. yet is he ſhut out from keep hi 
the poſſeſſion of the goods in the box, for that cannot be If A 
| ſaid to be in his poſſeſſion that he cannot take hold of and hath th 
4 remove, or order. Co. Lit. 89. 4. ö. 4 Co. 83. 1 Koll. 
1 The naked poſſeſſion of chattels perſonal cannot be alien- If A. 
4 ed, or handed about from one to another. Bro, Attach. on no actic 
F Aſſize 20. ſum?/it 
If the goods of A. are delivered or bailed by B. to C. C. the geld 
mult deliver them to B. from whom he had them, and rot to keep hit 


A. whole remedy is againſt B. 1 Roll, Abr. 607. But if and the 
B. dies, his executors are chargeable only to C. that has firſt und 
right, for the executors came to the poſſeſſion by the lur. PLAINTI 
1 Roll. Abr. 607. DANK Nor 

If A. puts his beaſts into B,'s paſture, on agreement o the prop 
pay B. 6d. per week for the paſturage : B. cannot retan C. for a 
the beaſts of A. 'till he has paid the money, unleſs thi: g. ſtop 
were provided by their expreſs agreement; but the only I *841nſt | 
remedy that B. hath is upon the contract, by action on the on a ca 
caſe, Cro. Car. 271. 2 Rall. Abr. 92. brought 

But if a horſe be committed to an hoſtler, he may detain i n every 
him 'till he is paid for his meat. 8 Co. 147. 39 H. 6. 18. valuable 
5 H. 7. 15. 2 Kall. Abr. 85. 
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So if cloth be committed to a taylor to make up into a 
garment, he may detain the cloth until he is ſatisfied for 
his labour. 22 E. 4. 49. Cre. Car. 271. 8 C2. 147. For 
in theſe laſt caſes, which are in the way of public enter- 
tainment and trade, the law annexes a condition, though 
not expreſſed, that they ſhall be retained 'till the party is 

aid for his trouble and charge about them. 

If A. ſells B. a horſe for 20s, A. may retain the horſe 
unleſs the money be actually paid, or conditioned to be 
paid at a future day ; for unleſs there be quid pro quo the 
property is not altered. 5 E. 4. 2, 6. 

A bailees (as well as the bailer) is intitled to an action 
by reaſon of his qualified property in the goods, if they are 
damaged or taken away, 1 Roll, Abr. 607. 13 Rep. 69. 
13 Co. 69. 

A general bailment will not charge the bailee with any 
loſs, unleſs it happens by groſs negle&, which is conſtrued 
to be an evidence of fraud ; but, if the bailee undertakes 
ſpecially to keep the goods ſafely and ſecurely, he is bound 
to anſwer all perils and damages that may befal them for 
want of the ſame care with which a prudent man would 
keep his own, Ld. Raym. 90g. 12 Med. 487. 

If A. deliver goods to B. to be delivered over to C. C. 
hath the property, and conſequently an action againſt B. 
1 Rell. Abr. 606. 

If A. take a gelding to paſture, and the gelding be ſtolen, 
no action lies againſt A. unleſs he had made a ſpecial 4. 
ſum?/it to deliver him; for the undertaking of A, is to feed 
the gelding in the fields, and in the open air, and not to 
keep him ſafely as the hoſtler is obliged to do in his ſtable ; 
and the law will not ſtretch mens promiſes beyond their 
firſt undertaking, Moor 543. See CaRIER, INNKEEPERS, 
PLAINTIFF, PAWNING, &c. 

park NoTE. A, who came to the poſſeſſion of a bank note, 
the property of B. by robbing the mail, parted with it to 
C. for a valuable conſideration, Payment of this note be- 
ing ſtopped at the Bank, C. brought an action of trover 
againſt the caſhier of the Bank, who had ſigned it. Up- 
on a caſe reſerved it was held that the action was well 
brought: and by Lord C. J. Mansfield, if a man did not 
in every caſe acquire a property in a bank note by giving a 
yaluable conſideration for it, an end would ſoon be put to 
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the circulation of bank notes. MS. Rep. Miller & Ray, 
Hil. 31. G. 2. B. R. 


BankzuPT, A bankrupt is one who, getting his living by 


buying and ſelling, does ſome act which tends to defray 
and injure his creditors. 

I have intimated that it is eſſential to the conſtituting x 
man a bankrupt, that he ſhould get his living by buying and 
ſelling ; and this leads me to conſider who may, and why 
may not be bankrupts. 

Among ſuch therefore that may become bankrupts (being 
perſons getting their living by buying and ſelling) ar 
ſhoemakers, Cro, Eliz. 268. 3 Mod. 330. Weavers, dyen, 
Cro. Fac. 584. Taylors. Dav. 25. Carpenters that ſel 
wrought timber, but not mere working carpenters, taylor, 
&c. 3 Mod. 155. Stone 120. Ld. Raym. 741. So my 
a trading ſmith, Good. 2. An ironmonger, Good. 11, 
Stone 120. A clothier, Good. 12. A cow-keeper, Gau. 
13. A farmer, Hutt, 46. 3 Mod. 330. A baker, 3 Mu 


o. 

"By the 5th G. 2. c. 30. .. 39. bankers, brokers, and fi- 
tors are declared to be liable to the ſtatutes of bankruptey; 
but no farmer, grazier, or drover, ſhall, as ſuch, be ſo liz 
ble, /. 40. | 

An innkeeper, as ſuch, cannot be a bankrupt, Cro. Ctr, 
549. Skinn, 291. ; but a victualler, vintner, or brewer may, 
La. Raym. 287. 12 Mod. 159. Stone 129, 

One ſingle act of buying and ſelling will not make a mu 
a trader, conſequently not liable to be a bankrupt. 1 Dam, 
687. ; nor will buying and ſelling ſtock. 2 Will. Rep. 308, 

But a wife in London, if ſhe be a ſole trader according to 
the cuſtom, is liable to a commiſſion of bankrupt. M. 66, 
3. B. R. Stone 119. 

Commiſſions of bankruptcy are not grantable where the 
debt of one or two petitioning creditors, being partners 
does not amount to 100l. or upwards, or of two, to 15ol. or 
of three or more, to 200l. of which an affidavit or affirmation 
muſt be made. If the petitioning creditor fails in the ne. 
ceſſary proofs as to the amount of his debt, or the act d 
bankruptcy, he may be put to very great expence. 

A commiſſion of bankruptcy cannot be granted upon the 
petition of an aſſignee of a bond; for though he is a 
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having bills, bonds, notes, or other perſonal ſecurity, 
payable at a future day may petition. 5 G. 2. c. 30. / 22. 

A debt contracted atrer the act of bankruptcy committed 
is no ground for a commiſſion, 2 Stra. 744. But a bond 
taken after ſuch act for a ſimple contract debt due before, is. 
2 Stra. 1042. 

Where commiſſioners of bankrupt do not purſue the acts 
of parliameat, &c. they are liable to an action 4 [nſt. 277. 
8 Rep. 12. 4. 4 Mod. 116. Rdym. 337. 

They may examine the hankrupt or other perſon touching 
his trade, dealings and effects. 5 G. 2. c. 30 /. 16. And may 
by a judges warrant commit him, if he refuſe to be exa 
mined. 2 Eg. Abr. 99. pl. 8. | 

They have power to examine a wife upon oath, for the 
diſcovery of the bankrupt's effects: but not touching his 
bankruptcy, as to how or when he became bankrupt, &c. 
ill. Rep. 610, 611. ; 

A perſon once examined cannot be examined again with- 
out a new commiſſion, 2 Show. 102. 

Of Tranſaftions with Bankrupts. 

Where a perſon ſoon after he becomes a bankrupt pays a 
debt to a creditor, who had no notice of the bankruptcy at 
the time he received the money, the aſſignees may recover 
the money ſo paid in an action of Trover, but not on an in- 
debitatus aſſumpſit, for they cannot inſiſt upon having the mo- 
ney by way of contract, but as a fort. Barnard Ch. Rep. 207. 
But by the 19th G. 2. c. 32. it is declared, ** that no bona 
«* fid: creditor of a bankrupt, in reſpect of any goods really 
* and bona fide ſold to ſuch bankrupt, or for or in reſpect of 
Hany bill of exchange, really and bona fide drawn, nego- 
* tiated, or accepted by ſuch bankrupt, in the uſual and 
ordinary courſe of trade and dealing, ſhall be liable to re- 
fund, &c. any money which before the ſuing forth of 
e ſuch commiſſion was really and bona fide in the uſual and 
* ordinary courſe of trade and dealing, received by ſuch 
* perſon of any ſuch bankrupt, before ſuch time as the per- 
«ſon receiving the ſame ſhall know, underſtand, or have 
notice, that he is become a bankrupt, or that he is in in- 
* ſolvent circumſtances.” See 2 Shaw. 522. And it is ſaid 
ern. 27. That equity will not compel a man to diſcover 
what goods he really bought of a bankrupt after the bank- 
ruptcy, and before the commiſſions ſued out, where the 
party had no notice of the bankruptcy, 
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B AK 
A ſale of goods by a bankrupt, after an act of bankruptey, 


is not merely void, but voidable only, for tho” it is good be- 
tween the parties, it may be avoided or not avoided by the 
commiſſioners or aſſignees at pleaſure; therefore they may 
either bring trover for the goods; as ſuppoling the con. 
tract may be void, or may bring debt or aſſumpſit for the yz 
lue which he affirms the contract. 3 Salk, 59. Pl. 2. 1: 
Mod. 324. 

If a man, after notice of the bankruptey, voluntarily pays 
money to a bankrupt, it is in his own wrong, and he may 
be forced to pay it again; but it is otherwiſe if the bank- 
rupt recovers it of him by due courſe of law. ern. 94. 2 
Vent. 358. 

No bona fide purchaſer of lands on a good or valuable con. 
ſideration ſhall be affected by the bankrupt laws, unleſs the 
commiſſion be ſued forth within 5 years after the act of 
bankruptcy committed. 1 Tac. I. c. 15. See Aer ef 
BANK RUTH and As$IGNEEs of BANKRUPT. 


BAR of Dou kx. A widow's dower may be barred by elope- 


ment, divorce, by being an alien, by the treaſon of her 
huſband, and alſo by her detaining the title deeds, or evi- 
dences of the eſtate from the heir; until ſhe reſtores them, 
Co. Lit. 32. and by the 6th E. 1. c. 7. commonly called the 
ſtatute of Glouceſler, if a dowager alienes the land aligned 
her for dower, ſhe forſeits it 1% facto, and the heir may re- 
cover it by action. A woman may alto be barred by levying 
a fine or ſuffering a recovery of the lands, during'her mat- 
riage: but the moſt uſual method is by ſettling a jointureon 
the wife either before or after marriage. See JolxTVxz, 


Barge, See LaxD. 
BarRATRY. A barrator is a common mover, and exciter of 


ſuits and quarrels either at law or otherwiſe : and it feem 
clear that no man can be a barrator in reſpect to one or two 
acts only; for every indictment for ſuch crime muſt charge 
the defendant with being a common barretor, 1 Hawk, P. (. 
343- 8 Co. 36. 2 Noll. Abr. 39. 
It the aggreſſor be a common perſon, the uſual puniſhment 

is (upon an indic{ment) fine and imprifonment, and ali 
binding them to à good behaviour; but if they are of tis 
profeſſion of the law, it is ſaid, they may be farther puniſhec 
by being diſabled to practice. Hut. 104. 1 Hawk. P. C. 244 
An oftence very ſimilar to this is the ſuing another in the 
name of a fictitious plaintiff; either of one why has no being 
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or who is ignorant of the ſuit, This offence, if committed 
in any of the king's ſnperior courts, 1s puniſhable at the 
judges diſcretion ; but in the lower courts it is directed by 
the 8 Eliz. c. 2. to be puniſhed by 6 months impriſonment, 
and treble damages to the injured party, See MarxTte- 
NANCE.» 


Banox and Faux. If a huſband beat his wife in a cruel man- 


ner, or if he threaten to uſe her barbarouſly, or to beat her 
outrageoutly, ſhe may bind him to the peace, by ſuing out 

a writ of /upplicavit out of chancery, or ſhe may apply to the 
ſpiritual court for a divorce propter ſævitiam. Which ſhe 
may alſo do if he impriſon her. Dalt. c. 68. Lamb 78. 
Crem. 133. Pieced, in Chancery 492. per cur. 

The law has given the huſband an abſolute power of diſ- 
poſing of or deviſing the wife's perſonal property, as goods, 
money, cattle, &c. and if he does not diſpoſe of them they 
will go to the huſband's executors or adminiſtrators, and not 
to the wife though ſhe ſurvives him. But the freehold and 
inheritance is ſubject to other rules, for the huſband by the 
marriage does not become abſolute proprietor of the inheti- 
tance, and cannot make an abſolute ſale of it without her 
conſeat ; but may receive the profits of it during her life. 
And if a wife is ſeiſed in fee the huſband has a freehold in 
right of his wife. 10 Co. 42. 2 Inſt, 510. 1 Sid. 11. 1 Roll. 
Abr. 347. Co. Lit. 351. 

The marriage is a gift in law to the huſband of all the 
wife's chattels real, as a term for years in right of the wife: 
ſo of eſtates by ſtatute merchant, ſtatute ſtaple, elegit, &c. 
And of theſe he may alone diſpoſe or forfeit, or they may 
be extended for his debts, but if he make no diſpoſition of 
them in his life-time, they ſurvive to the wife, and therefore 
he cannot deviſe them. 7 H. 6. 1. b. Bro. 24. Co. Lit. 46. 


351. 1 
Things in action, as d2bts due to the wife by bond, &c. 


which are to be demanded by action, tho' they are fo far 


veſted in the huſband, that he may reduce them into poſ- 
lefſion, &c. yet if he dies before any ſuch alteration made 
by him, they ſhall go to his wife ; nor ſhall they, withont 
ſuch alteration, ſurvive to the huſband upon the death of 
the wife, or he have any right to them, but as he is intitled 
as adminiſtrator to her. Co. Lit. 351. 3 Med. 186. By the 
ſtatute 29. Car. 2. c. 3. . 25. it is enacted, that the ſta- 
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tute of diſtributions ſhall not extend to the eſtates of feme- 
coverts. 

The huſband has the ſame right to things real or perſonal 
accruing to the wife during marriage, as if ſhe were ſeiſed 
of them before marriage. Co. Lit. 351. 1 Salk, 115. Carth, 
251. 
V0 a man by deed or will may give any thing iu truſt for 
the ſeparate uſe of a wite; ſo as to put it out of the power of 
the huſband. 2 Fern. 659. 

The huſvand is liable to the wife's debts contracted before 
marriage, whether he had any portion with her or not. I. 
N. V. 265. 1 Roll, Abr. 352. 3 Mod. 186. 

But if a woman being indebted marries and dies, the huſ- 
band ſhall not be charged, for he is not liable to her debts 
contracted before coverture, unleſs recovered in her lite time, 
I Ks. *b 351. 3 Mad. 186. 

But if a huſband and u ite are ſued on the wife's bond, en- 
tered into by her before marriage, and judgment is had 
thereon, and the wife dies before execution; yet the huſ- 
band is liable, for the judgment has altered the debt, 1 
Sid. 337. 

It a man marries an adminiſtratrix to a former huſband, 
who in ber wid-whood waſted the aſſets of her inteſtate, 
the huſband is liable to the debts of the inteſtate, during the 
life of the wife; and this ſhall be deemed a acbaſtavit in 
him. Crs. Car. 603. 

: The Wife's Realty. ' 

The real eftate of the wife, as has been before obſerved 
is under very different regulations to her perſonalty ; for the 
realty is not under the power of the huſband, any longer 
than the coverture : and therefore any diſpoſition of it made 
by him alone may be defeated; alſo all charges laid on it 
by him fall off with his death, 1 Roll. Abr. 346, 347. 2 
Inſt. 510. 10 Co. 42. 1 Sid. 11. And by the 32 H. g. c. 28. 
it is enacted, that no fine levied by the huſband alone of lands, 
being the freehold and inh-ritance of the wife, Hall in any wiſe 
be or mate @ diſcontinuance, or be otherwiſe prejudicial to her er 
her heirs, but that the wife and hir heirs ſhall and may lawful 
enter into the ſaid lands, accrrding to their rights and titles there- 
iu. But if ſhe neglects to enter within five years after the 
death of her huſband, and the fine was with proclamation, 
her entry is taken away, and her right for ever extinguilked, 
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Co. Lit. 326. Dyer 72, 162. Plowd. 313. 8 Co. 72. 2 Inft. 
681. 9 Co. 140. 

If lands be given to the huſband and wife, and the heirs 
of their bodies, and the huſband alone levies a fine thereof, 
the wife may enter after his death by force of this ſtatute. 
9 Co. 138, 2 Inſt. 681. Cre. Car. 477- 

A recovery ſuffered of the wife's lands by the huſband alone 
is void. Booth 185. 2 Inſt. 343. Plowd. 57. 

If a wife levies a fine of her own inheritance, without her 
huſband, this ſhall bind her and her heirs; becauſe they are 
ſtopped to claim any thing in the land, and cannot be ad- 
mitted to ſay ſhe was a covert againſt the record; but the 
huſband may enter and defeat it, either during the cover- 
ture, to reſtore him to the freehold he held in the right of 
his wife, or after her death, to reſtore himſelf to his tenan- 
cy by the curteſy ; becauſe no act of a wife can transfer that 
intereſt which the intermarriage has veſted in the huſband ; 
and if the huſband avoids it during the coverture, the wite 
or her heirs ſhall never afterwards be bound by it. Bro. 
Til. Fines 33. 10 Co. 43. Hob. 225. 7 Co. 8. Co. Lit. 46. 

It a huſband and wife join in a fine to convey her own in- 
heritance, it ought to be received, if upon her examination 
it appears to be voluntarily and free from conſtraint ; and if 
ſhe be of full age, the fine ſhall bind her, as if ſhe had been 
ſole. 1 Roll. Abr. 347. 2 Roll. Abr. 20. 2 Infl. 515. 

If a huſband and wife levy a fine, and the wife is within 
age, they may join in a writ of error to reverſe it during the 
minority of the wife, not by any privilege of coverture, but 
becauſe, no act of hers during her infancy can be fo binding 
as not to be cancelled, if ſhe thinks it prejudicial to her. 
F. N. B. 21. 1 Leon. 15, 3 Lev. 36. 

A married woman is capable of purchaſing, for ſuch an 
act does not make the property of the huſband liable to any 
diſadvantage, and the huſband is ſuppoſed to aſſent to this, 
as being for his advantage; but the huſband may diſagree, 
and it ſhall avoid the purchaſe ; but if he neither agrees or 
diſagrees, the purchaſe is good, for his conduct ſhall be 
eſteemed a tacit conſent, ſinee it is to turn to his advantage: 
but in this caſe tho* the huſband ſhould agree to the pur- 
chaſe, yet after his death ſhe may wave it; for having no 
will of her own at the time of the purchaſe, ſhe is not indif- 
penſibly bound by the contract; therefore if ſhe does not, 
when under her own management and will, by ſome a& ex- 
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preſs her agreement to ſuch purchaſe, her heirs ſhall hare 
the privilege of departing from it. Co. Lit. 3. a. 
Of a Wife's being conſidered as unmarried. 

A huſband who has abjured the realm, or who is baniſhed, 
is thereby villy dead, and being diſabled to ſue or be ſucd 
in the right of his wife, ſhe muſt be confidered and ſue or be 
ſued as unmarried, Co. Lit. 133. a. 1 Roll. Rep. 400. Mer 
851. 3 Bul/l. 188. 1 Bulſt. 140. 2 Vern. 104. 

In an action of aſſumpſit the defendant proved that ſhe 
was married, and her huſband alive in France ; the plaintiff 
had judgment, upon which as a verdict given agaiaſt evi- 
dence, ſhe moved for a new trial, which was denied; for it 
ſhall be intended that ſhe was divorced ; beſides, the huſ- 
band is an alien enemy and in that caſe why is not his wiſe 
chargeable as a feme ſole? 1 Salk. 116. Comb. 402. 1 Salk, 
116. 2 Salt. 646. Ld. Raym, 147. 

A woman, whoſe huſband had left her about 12 years be- 
fore, had carried on a trade in her own name as a widow, 
and gave receipts in her own name; being ſued for debt con- 
tracted in the courſe of her trade, gave coverture in ei- 
dence, and gave evidence of her huſband's having been lately 
alive in Ireland; and Holt directed the jury to find for the 
defendant, which they did. 12 Mod. 603. 

A wife is not guilty of felony in ſtealing her huſband's 
goods. 1 Hawk. P. C. 93. 

dhe may be indicted together with her husband, for keep- 
ing a bawdy-houſe, I Hawk, P. C. 2. See Courulsiox. 

If the wife incur the forfeiture of a penal ſtatute, the 
huſband may be made a party to the action or information, 
as he may indeed to any ſuit for a cauſe of action given by 
the wife, and ſhall be liable to anſwer what ſhall be reco- 
vered thereon. 1 Hurt. P. C. z. 

If a wife pretending herſelf to be ſole, marries a ſecond 
huſband, he ſhall have no action againſt the firſt, becauſe 
this action is founded upon the communication and contract 
of the wife, which ſhall not bind the huſband ; beſides this 
is felony, 1 Sid. 375. 1 Lev. 247. 

A huſband ſhall be anſwerable for a treſpaſs done by her, 
or for ſlanderous words ſpoken by her. 2 H. 6. 22. Keiw, 
61. 1 Rell. Abr. 251. 1 Leon. 122, Cro. Car. 376. 


As to the It ifs Contratts for Neceſſaries, &c. 
The huſband is obliced to maintain his wife, and may by 


law he-compelicd to find her neceſſaries; as meat, drink, 
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clothes, phyſie, lodging, Ec. ſuitable to his circumſtances ; 
it ſeems alſo ſettled that the wife is not to be her own carver, 
and that ſhe hath not an abſolute power of binding the huſ- 
band by any contract of hers, though for neceſſaries, with- 
out his conſent precedent or ſubſequent ; the law therefore 
in theſe cafes, is to leave it to the jury to find whether the 
huſband conſented or not; and though no expreſs conſent 
or agreement of his be proved, yet if it appears that ſhe co- 
habited with her huſband, and bought neceſſaries for herſelf, 
children, or family, the huſband ſhall be chargeable, and the 
jury may find, on their oaths, that they came to the huſ- 
band's uſe, he being by law obliged to provide for thoſe ; 
alſo if ſhe cohabits with her huſband, and is ever ſo lewd, 
he ſhall be liable to find her neceffaries, for he took her for 
better for worſe ; ſo if he runs away from her, or turns her 
away, or forces her by cruelty or ill uſage to go away from 
him: but if he allows her a ſeparate maintenance, or pro- 
hibits particular perſons from truſting her, he ſhall not be 
liable during the time that he pays ſuch ſeparate mainte- 
nance, nor for neceſſaries taken up of thoſe perſons parti- 
cularly prohibited ; for in theſe caſes no conſent, but rather 
the contrary appears; but a general warning or notice in 
the Gazette or other newſpaper, not to truſt her, is not a 
ſuthcient prohibition, Alſo the jury are to determine as to 
the wife's neceſſity, the huſband's degree and circumſtances, 
and the value of the things fold and delivered, and give a 
verdict, and aſſeſs damages accordingly. 11 H. 6. 30. Fitz. 
Debt 41. Brownl. 47. All. 61. Litt. Rep. 307. Hutt. 105, 
Tenk, Rep. 4. 1 Roll, Abr. 350, 351. 1 Sid. 109, 110, Sc. 
1 Mod. 128. 2 Vent. 155. 1 Keb. 69, 80, 87. 2 Vent. 42. 
Lev. 4, 5. 1 Salk, 116, 118. 6 Mod. 171. 2 Show. 283. 
Skin, 348. See Stra. 647, 706. 2 Stra. 875. 

And if a perſon receives a woman who runs away from 
her huſband, and lays out money for her, though he had 
no notice, the huſband ſhall not be charged; becauſe the 
wife was eloped. 11 Mod. 241. 1 Stra. 647. I Lev. 5. 

When a woman departs from her huſband without his 
conſent, and he, during her abſence, prohibits J. S. to 
truſt her, and after ſhe requeſts her huſband to cohabit again 
with her, and he refuſes to receive her; and yet J. S. tells 
to her filk to the value of 40. which is found ſuitable to 
the degree of her huſband, yet the huſband ſhall not be 
charged : for the huſband's prohibition takes away all pre- 
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ſumption of the huſband's conſent to the contract. 10 A 
6, 33, 70, ty Ld. Raym. 444, 445. Will. Rep. 482, 48, 
2 Barnes C. P. 72, 74, 80. 

If a woman takes up goods, and pawns them before they 
are made into cloathe, the huſband ſhall not pay for them, 
becauſe they never came to his uſe : But it is otherwile if 
made up, worn, and then pawned. 1 Salk, 118. 

If ſhe pawns her cloaths, and borrows money to redeem 
them, her huſband is not liable. 2 Show. 28 3. For though 
ſhe may in ſome circumſtances contract for neceflaries, lie 
cannot borrow money to buy them with. 

If a huſband and wife by agreement live ſeparate, and 
ſhe has a ſeparate maintenance, it will be preſumed that 
thoſe who deal with her, truſt her on her own credit. 1 Salk, 
116. Vide Skin. 348. 

Warning a tradeſman's ſervant not to truſt a wife, is a 
ſufficient notice to the maſter, 1 Salk, 118. 

Separate Maintenance. 

A wife who has a ſeparate maintenance, may ſue without 
her huſband. 1 Chen. Ca. 35 

She may alſo diſpoſe of what ſhe ſaves out of it, by will, 
1 Chan, Ca. 118. 1 Vern. 245. 

Agreement, 

Agreements between huſband and wife, before mar- 
Triage, are generally extinguiſhed by the marriage, But ifa 
man in conſideration of marriage promiſes to leave her 
worth 500 l. this is no duty in the life of the huſband, and 
therefore is not releaſed or extinguiſned. Cro. Fac. 571, 623, 

Injuries to a Wife. 

If a wito has been falſely impriſoned, her huſband may, 
by an action of treſpaſs, recover a ſatisfaction for the damage 
he has ſuſtained, by having been deprived of the company 
and comfort of bile wife, and by the buſineſs of his houte ha- 
ving been neglected during her abſence. Sal. 119. Ruſſel! 
ard Corre. Cro. Fac, 502. Cro. Car. 90. 

If the wife of A. who has loſt her way, has been carried 
by B. home to his houſe, an action of treſpaſs lies; for as ſue 
might have found her way again, the doing of this was un- 
law ful. Bro. Treſp. pl. 213. But if ſhe is in danger of being 
Iii in the night, or of being drowned, it is lawful for him 
to carry her heme to his houſe, Lid. 

If the wife of A. is walking towards a market, it is. law ful for 


B. to juiter her to ride bchind him thither. Bro, T. pl. 20). 
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If the wife of A. aſks B. to carry her before a juſtice of 
peace, for the purpoſe of craving the ſurety of the peace 
againſt her huſband, it is lawful for B. to do this. Tbid. 

If the wife of A. gives or ſells, and delivers any of her huſ- 
band's goods to B. who carries them away, an action of 
treſpaſs, vi & armis will not lie againſt B. for this taking 
avax : But Q. Bro. Bar. and Feme. pl. 36. and Treſp. pl. 92. 
SecCoMPULSION, DEFENDANTS, MARRIAGE, and PLAINTIFFS. 
A baſtard at the common law is one born out of 
lawful matrimony ; but by the civil law, thoſe that are born 
before marriage are legitimated by a ſubſequent marriage; 
becauſe, ſay the canoniſts, the ſubſequent marriage ſhews a 
conſent from the beginning. 47 E. 3. 14.6. 11 H. 4. 81. 
Brad, lib. 5. fa. 416. 1 Roll. Abr. 624. 

If a huſband be proved ca/trate, the iſſue are baſtards, 
1 Roll. Abr. 358. So, if the huſband be under the age of 
fourteen. Co. Lit. 244. 1 Rell. Abr. 359. Or, if the 
huſband be not within the four ſeas during the time that 
paſſes between the conception and birth of the child. dem. 

In trials of baſtardy at this day, if the jury find that the 
huſband had not acceſs, though the husband and wife lived in 
England, the child is a baſtard ; but this proof muſt be clear, 
otherwiſe acceſs will be preſumed in favor of ligitimation, 
1 Salk, 123. And the wife cannot in this caſe be examined 
as a witneſs, Hardw. 79. 

If a marriage is made void by divorce, the ifſue are baſ- 
tards; as if they be divorced for pre- contract, conſanguini- 
ty, affinity, or frigidity. 1 Roll. Abr. 358, 359, 360. But 
in theſe caſes the iſſue are eſteemed legitimate till there be 
a divorce. 1 Rell. Abr. 357. 

If a woman marries when very big, it is the child of the huſ- 
band : for their marriage is a conſent that the child is his, 
1 Roll. Abr. 358. 

If there be 2 ſeparation for adultery from bed and board, 
the iſſue born afterwards are preſumed not to be the huſ- 
band's, unleſs it be proved that the husband after ſuch ſe- 
paration did cohabit with her. 1 Roll, Abr. 359. 1 Salk. 123. 

As to the legitimation of children born after the death of 
the huſhand, the uſual time of birth is nine ſolar months 
and ten days; but it may be haſtened or prolonged by acci- 
dent: as by hard uſage, want of ſuſtenance, Sc. ſo that a 
child hath been allowed legitimate nine months and twenty 
days after the father's death ; but if the child is born eleven 
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months after the husband's death, and it is proved the f. 


xv * child 1 
ther could not enjoy his wife within a month before h Wente 
death, it is to be conſidered as a baſtard, Palm. g. 1 Ril . 

Abr. 356. Godolph, 28 1. Stile 277. 160. 

A wife marries immediately after her husband's death, Br tl 
and hath a child nine months and eleven days after th punithn 
death of her firſt husband ; it was adjudged the ſecond hul. ſuppoſ- 
band's, becauſe it was born one day atter the uſual time, a gur by 
the uſual time is the only meaſure to diſcern between then; MM i 
but if it be born at the end of nine months and ten dap, ee 
the father is doubtful, and ſome have ſaid, that the chi on ne 


might chuſe his father. 1 Roll. Abr. 357. Co. Lit. 8.4 penalty 
Bro. 97+ : 2 4 L able tot 
General baſtardy is tried by the biſhop, and is where ſuch 


When 
baſtardy is not made legitimate by a ſubſequent marriage, WF +. baſt. 
and where itis a point collateral tothe original cauſe of action. aux perſ 

Special baſtardy, is always tried by a jury in the temporal cute hie 
courts, and is, where the baſtardy is the cauſe of the ac ſxcarity; 
tion, and the material point in iſſue, and where thoſe al cvarter { 
baſtards at the common law, that are muliers by the fpir man dies 
tual law, and ſuch are thoſe that are born before marriage proves no 
whoſe parents afterwards intermarry, : Otherwiſi 

A man who hath iflue a ſon by a woman before marriage, original a 
and afterwards marries the ſame woman, and hath iſſue Mor the ba 
ſecond ſon born after the marriage; the firſt is a g with the | 
eigne, and the ſecond a mulier, and ſuch baſtard eigne, is a purpoſe, |] 
incapable of inheriting as if they had never married, unſeſſ or two juſ 
upon the death of the father the baſtard eigne enters, WW order to n 
the mulier during his whole life never diſturbs him, in whic Baſtards 


0 caſe he cannot, upon the death of the ba/tard eigne ente 
1. upon his iſſue, but there mult be a deſcent to the iſſue 0 
the baſtard eigne, for if he die leaving iſſue in his wife 


they have 1 
them and t 
remainder 


womb, and the mulier enter, and then the fon 1s born, herqor his repu 
Ti becauſe there was no deſcent, the ſon of the baſtard eigne aue, or by 
4 for ever excluded. Lit. Sec. 399. Co. Lit. 245. 1 Kit ſuch re 
Ji Abr. 624. Co. Lit. 244. Hughes 365. wills, wher 


| If juſtices of the peace adjudge a child a baſtard which 
- not ſo, an action lies againſt them, Cob. 482. 

Baſtard children gain a ſettlement in the place where the 
are born; but if a woman big with child, and a baſtard, 
0 by order of two juſtices removed from the parith of A. 
B. as her laſt place of ſettlement, from which order B. * 
peals, but before the next ſeſſions ſhe is delivered of a go 
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child in B. and afterwards the order of the two juſtices is 
vacated, the child muſt follow the mother, and gain a ſettle- 
ment in A, Carth. 397. 1 Salk. 121. 5 Med. 204, Comb, 
360. 

By the 18 Elz. c. 3. Two juſtices may take order for the 
punichment of the mother and reputed father, which was 
ſuppoſed to intend corporeal puniſhment. Dalt. Fuft. c. 11. 
But by the 7 Fac. 1. c. 4. commitment to the houſe of cor- 
n them; Wl rection there to be ſet on work for a year, and for a ſecond 
en days, Wi offence till the find ſureties never to offend again, is inflicted 
he chli on the woman only. But in both caſes, it ſeems that the 
it. 8. penalty can only be inflicted if the baſtard becomes charge- 
able to the pariſh. 

When a woman is delivered, or declares herſelf with child, 
of a baſtard, and will by oath before a juſtice of peace charge 
any perſon with having got her with child, the juſtice ſhall 
cauſe him to be apprehended and commit him till he gives 
ſecurity, either to maintain the child, or appear at the next 
quarter ſeſhons to diſpute and try the fact. But if the wo- 
man dies, or is married before delivery, or miſcarries, or 
proves not to have been with child, the perion is diſcharged; 
Otherwiſe the ſeſſions, or two juſtices out of ſeſſions, upon 
original application to them, may take order for the keeping 
of the baſtard, by charging the mother or reputed father 
a haſlud vith the payment of money or other ſuſtentation for that 
gne, 15 "purpoſe, If the parents run away, the overſeers, by direction 
2d, unleſſſ of two juſtices, may ſeize their rents, goods and chattels in 
ters, order to maintain ſuch child, 
in wie Baſtards can be heirs to no man, 1 Inf. 143. But tho? 
gue ene they have no ſurname by inheritance, they may purchaſe to 
ie iſſue ¶ mem and their heirs by their ſurname of reputation: and a 
his wilt Wremainder may be limited to them by the deſcription of ſon 
orn, her ot his reputed father; tho? he may not take by the name of 
ed eigne Wilue, or by limitation before born, nor may a uſe be raiſed 
5. 1 Kt ſuch reputed ſon; and he is not within the ſtatute of 

Wills, where lands are given to him as ſuch a one's child: 

d which Nut by the reputed name a man may deviſe all his eſtate to 

abaſtard, 1 ft. 3. 6 Rep. 65. Dyer 374. And a limita- 

where th ton to a baſtard in being is good, tho” it is not ſo before 
baſtard, Worn, Cro. Eliz. og. See FAME, 

h of A. Wrrixy, For this crime, conſidered as a private injury, an 

der B. ion of treſ paſs vi & ur mis is the proper remedy, and the 
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injured party ſhall have his damages aſſeſſed according y 
the injury he has ſuſtained. See ASSAULTS. 

Whatever injury a man may receive in his perſon fro 
another if it be a wilful and ferious act, it is in the eye g 
the law a battery. And ſome ſtroke or blow muſt þ 
actually given or ſome act done which reaches the perſon 
the party to conſtitute a battery. 

As, if one in an angry or rev engeful, rude or infoley 
manner, ſpits or throws liquor in another's face, or any un 
touches or violently jultles another, an action of battery vil 
he. But if it be done by accident, or unavoidable necefi 
it will not lie altho' it be in conſequence of a voluntary a 
6 Med. 149. 172. Ld. Raym. 62.231. 1 Hawk. P. C. 1y 
Hob. pl. 176. 

And it is ſaid that it is no battery to lay one's hands gent 
on a man when an officer has a warrant to arreſt, and: 
tell the officer that this is the man he wants. 1 Hawk, P. 
134. 2 Roll. Ar. 546. 

Or, if two by conſtant play at cudgels, and one happet 
to hurt the other, as their intent was laudable in promotir 
courage and activity, it does not amount to a batter 
Dalt. cap. 22. Bre. Coron. 229. 

But an action of treſpaſs vi armis does ſometimes li 
altho” there was no deſign to hurt, as if it be through 
groſs inattention, negligence or default. Latch. 15. 11 
Hob. 134. As where one uncocking his gun diſcharged i 
by which another, who was ſtanding by and looking on, nz 
wounded, it was held that this action lay, Str. 596. Ar 
if a ſoldier exerciſing, accidentally wounds a man | 
the diicharge of his gun, this does not amount to a batter 
except there was any want of dus caution in him, Hob. 1 


It is ſaid that the party may juſtify in an affault and bat 


tery, if (a) an officer, having a warrant againſt one who vi 
not fuffer himſelf to be arreſted, hurt or wound him in: 
attempt to take him; or, if a parent (6) in a reaſonable man 
ner chaſtiſe his child, or a maſter his ſervant, being (c) actual 
in his ſervice at the time; or a ſchoolmaſter (4) his ſcholz: 
or a jailer (e) his priſoner, or even a husband (/) his wiſe, 
ſome ſay; or if one confine (g) a friend who is mad, and bin 


9 e 4. 6. 21 H. 7. 29. () Dalt. ca. 72. Crom. 136. b. 

1 Sid. 176, 177. (4) H. P. C. 31. 1 Sid. 177. 21 Ed. 

8 1 Ke an. (f) Crom. 28. b. 136. b. F. N. B. 80. F. H 
* 149. Contra 1 Sid. 113, 116. C) 22 Al, 56. 2 K. A. 546. C1 
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and beat him in ſuch a manner as is proper in ſuch eireum- 
ſtances ; or, if a man force () a ſword from one who offers to 
klll another therewith ; or if a man gently lay his hands on 
another, and thereby ſtays him from caticing a dog againſt a 
third perſon Q_? or, if I (i) beat one (without (4) wounding 
him, or throwing at him a dangerous weapon) who wrong- 
fully endeavours with violence to diſpoſſeſs me of my lands 
or goods; or the goods of another delivered to me to be 
kept for him, and will not deſiſt upon my laying hands 
gently on him, and diſturbing him; or if a man beat, (/) or, 
3s ſome ſay, wound, or maim one who makes an aſſault upon 
lis perion, or that of his wife, ( parent, child, or maſter ; 
eſpecially if it appear that he did all he could to avoid fight- 
ing before he gave the wound; or if a man () fight with or 
deat one who attempts to kill a ſtranger; or if a man even 
(o) threaten to kill one who puts him in fear of death in ſuch 
a place where he cannot ſafely fly from him; or if one (þ) 
impriſon thoſe whom he ſees fighting, till the heat is over. 
dee AS$4U1.T, 

wry Houses, May upon indictment be ſuppreſſed, and the 
offenders puniſhed not only with fine and impriſonment, but 
alſo with other infamous puniſhment at the diſcretion of the 
court, 1 Hawk. P. C. 198. 225. The frequenting houſes 
of ill fame, is alſo an indictable offence, Poph. 208. See 
Baton and Fru and FAME, 

ur. See CATTLE. 

1s. See CHURCHWARDEN, 

cany. In the marrying two wives, See PoLyYcanr. 

Ius or ExcEPT1ONs. It was formerly a common practice 
founded upon the ſtatute of . 2 when a judge in his 
directions or deciſions miſtaked the law by ignorance, inad- 
rertency or deſign ; for the counſel to require him to ſeal a 
ul of exceptions, ſtating the point in which he was ſuppoſed 
to err, which if he refuſed to do a compulſory writ was 
ſued, to which if he made a falſe return, an action would 
e againſt him: This bill was examinable in the next imme- 
late ſuperior court, upon a writ of error after judgment 


J. 4. 5. a. b. (h) Cro. Ja. 134. 2 R. A. 546. Pl. 35. 59. E. (i) 3. 
4. 6. b. 9. a. Cro. Ja. 236. Vel. 172. Cro. Ca. 138. ( 2 R. A. 
43. Pl. 4. 8. (1) 41. Als. 21. 27. Fd. 3. 94. a. 25. Ed. 3. 42. a. 8 H. 
8.2. b. 1 Sid. 246. Kelyn. 128. 1 Keb. 884, 921. 2 Inſt. 316. (m) 
Wm. 136. b. Dal. ca. 72. (1) 12. H. 8. 2. b. (e) 32. H. 6. 18. b. 
Ed. 4.6. b. C) 2 Roll. Abr. 559. | ; 
given 
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given in the court below: but theſe bills are now my 
diſuſcd, and their place ſupplied by a new triad which iz 
be obtained by motion in the court, 

PILILSs 0F EXCHANGE. A bill of exchange (or as it is ſometing 
called a ought) is a ſecurity given by one man to anothe 
and is a requeſt from one man to another deſiring him 
pay a {um therein named to a third perſon. The per 
who forms and figns this is the drawer, the perſon to whi 
it is directed the drawre, and the negociator or him to wh 
it g payable the payee, Theſe bills are either inland ot 
reien, inland when the drawer and drawee reſide in Eu 
land, forcisn when one of thoſe live abroad. 

It is no bill of exchange if the words value received are 
mi: ted. Cr:n:ng. L. of B. of Exch. 24. For without a 
ſideration appearing on the bill, it is but a bare power 
authority to receive 10 much to the drawer's uſe, 

Pay to me or my order 20 l. is a bill of exchange if x 
cepted : and this is the way to make a bill of exchange vi 
out the intervention of a third perſon, 1 Salk, 120, Tri, 
Ann. B. R. 

As the drawing upon another man does not oblige t 
drawee to pay the money, ſo the proper method of bind 
him is by preſenting the bill for his acceptance, which it 
intends duly to honor he will do, by ſubſcribing ſome wo 
which amount to his afſent to pay the bill : By the cul 
of merchants the drawee may have 24 hours to conl 
whether he will accept it or not. Marius 62. 

And if a man makes a promiſe when it is preſented i 
cept or pay it, tho” he does not ſubſcribe the bill, it wil 
effectually bind as if he had ſo done, if any one ditinter 
can prove it, and he can never revoke his acceptance. 3. 
Abr. 610. 

The 3 and 4th Anne c. 9. requires acceptances to he 
writing in order to charge the drawer with intereſt 

coſts; having a proviſor that it ſhall not extend to 
charge any remedy that any perſon may have againſt the 
ceptor. 

An indorſee if an inland bill of exchange may man 
an action againſt the acceptor, on a penal acceptance 
the principal ſum, tho” not as to intereſts and coſts. 3 
Abr. 611. And to charge the drawer with intereſt ande 
the drawee muſt refuſe to accept it in wriliug. Idem. 

A bill may be accepted for part. Cunning. L. Bill: 
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55. And when a bill is accepted to pay leſs then is mention- 
cd in the bill, it is good for jo much againſt the acceptor. 


I. Mm, 


ometins Acceptance of a bill upon two partners by one, binds 
„ ano both, if it concerns the joint trade. /dem 57. The accep- 
g hin oy tance of a ſervant uſually tranſacting buſineſs of this nature 


for his maſter is good. [dem. Yet a ſervant is liable if he ac- 
cept gexeral;y, or without expreſſing it to be for his maſter. 
Id.m. 

A proteſt does not raiſe any debt, but only ſerves to give 
formal notice, that the bill is not accepted, or accepted and 
not paid, and without a proteſt the party loſes his intereſt 
and coſts againſt the drawer. : 

He to whom the bill is payable, muſt regularly reſort to 
the Crawee, and defire him to accept the bill, before there 
can be a proteſt; and if he be dead, or cannot be found, 
theſe are good cauſes for proteſting the bill; alſo, if after 
acceptance the drawee dies, there is to be a demand of his 
executors or adminiſtrators, and in default of payment a 
proteſt ; and if the money becomes due before an executor or 
adminiſtrator can be appointed, yet this delay is ſufficient 
cauſe to proteſt the bill, Molloy 285. 
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which if But if the payee is dead, as none can give a legal diſcharge 
; ſome vo for the money but his executors or adminiſtrators, none can 
y the cul proteſt the bill, or ſue for or demand the money but them: 
to con and it is ſaid if a notary public proteſt the bill, an action on 


the caſe lays againit him. Idem. 


ſented tu If a bill be left with a merchant to accept, which is loſt or 
all, it wil miſlaid, he to whom it is payable, is to requeſt the merchant 
e difintereMW'o give him a note for the payment, according to the time li- 


mited in the bill; otherwiſe there muſt be two proteſts, the 


tance. 34 | 

one for non acceptance, and the other for non-payment : 
ces to bt and tho? ſuch note be given, yet, if the merchant happens to 
- intereſt Hail, there muſt be a proteſt for the non-payment in order 
xtend to Ito charge the drawer. Idem 281. 
againſt the When a bill is caſually loſt and no new one can be had, 


nd the party on whom it is drawn does not inſiſt on having 
the original bill, but refuſes payment for another reaſon, 
a proteſt made on a copy is ſuflicient. 1 Show. 164. 
1 coſts. ; The proteſt is made by a notary public, and ſuch proteſt 
ereſt and prima facie good evidence that the bill was not accepted, 
1 it accepted that it was not paid, and ſufficient to put the 
I. Bill. her fide to the proof, Molley 28 2. Skin, 272. 
37 ? Beyond 


may mai 
ceptance 


— 2 


is. 2 


4 F LA . & 2 4 2 


— — 1 — — - - 


— ä — —ͤ—U ——— — — 
1 


2 


— ——— 


48 1. 
Beyond the ſeas the proteſt (for non-payment) under tle 


notary's hand is ſufficient to ſhew in court, without pm. after 
ducing the very bill itſelf. But if a bill in England be g. prote: 
cepted, and a ſpecial action grounded on the cuſtom hy nOn-p 
brought againſt the acceptor, at the trial the party plainif Trin. 
muſt produce the bill accepted, and not the proteſt, other. that 
wile he will fail in his action at that time. Therefore it muſt | 
ſafe that a bill once accepted be kept, and only a protet his he 
for non-payment be remitted : but a bill proteſted for non-WF =. 
acceptance muſt be remitted. Molloy, B. 2. c. 10. /. 25. or fim 
A proteſt on a foreign bill of exchange, is abſolutely ne. %% 
ceſſary to entitle the party to recover againſt the drawer, © ? 
not only intereſt and coſts, but likewiſe the principal ſum; 10% ts 1 
and for this purpoſe the bill muſt be preſented in a res. It a 
ſonable time; and in caſe of refuſal of acceptance, or in if he 
caſe the drawer cannot be found, it muſt be proteſted ina e ace 
reaſonable time, and notice of ſuch proteſt as alſo no drawer 
tice of a proteſt after acceptance and non-payment muſt __ 
given to the drawer in a reaſonable time; fer though thi or non 
drawer is bound to the party to whom the bill is payable Pn 
till payment be actually made; yet it is with this conditio wile the 
that proteſt be made in due time, and a lawful and n on A. B 
genuous diligence uſed for the obtaining payment of th Civere] 
money; and the reaſon of this is, that the drawer mig RY 1 
have had effects, or other means of his upon whom f ga A 
drew, to re imburſe himſelf the bill, which ſince, for v, 5 Ee 
of timely notice, he hath remitted or loſt ; and in this ca * ed in 
it is unreaſonable that the drawer ſhould ſuffer thro, achang 
his neglect ; but as to the exact time herein, the law hat 44 organ 
not determined it, but it is left to a jury to determine 2 bed 


cording to the cuſtom of merchants. Molloy 284. 1 Ve 
45. Shin, 411. 

If therefore any damages accrue to the drawer for w1 
of ſuch notice, it muſt be born by the perſon to whom! 
bill is payable; but this alſo muſt be left to a jury, » 
are to determine herein, according to the circumſtances 
the caſe and the cuſtom of merchants. 6 Mod. 80, I be tue 2d 
1 Salk. 131. Comb. 384. Carth. 510. 1 Show. 319. e. 

The cuſtom of merchants is, that if the drawee abſeo N 
before the day of payment, the perſon to whom it is pay "AY th 
may proteſt it, to have better ſecurity for the payme enger = 
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after time of payment is incurred, that it ought to be 
proteſted for non-payment, or after it. But no proteſt for 
non-payment Can be before the day whereon it is payable. 
Trin. 6.1/7, MH. And the uſual cuſtom in this caſe is, 
that the drawer or indorſer having” received the value, 
muſt procure an able man, ſome friend of his who will for 
his honor underwrite the proteſt, which is common for 
non-acceptance, or for want of better ſecurity, uſing theſe 
or fimitar words. I, here underwritten di bind myſelf as f riu- 
cipal, according to the cuftim of merchants, for the ſum of 
monte) mentioned in the Bill a Exchange upon which this pro- 
tft is made, dated, &c. Marius 117. 

If a bill be drawn on J. S. and he refuſes to accept it, 
or if he be out of town, and has left no orders or authority 
to accept bills; and A. B. will accept the bill for the 
drawer's honour : in either of theſe caſes, the payee or his 
aſſigns, ought in the firſt place to cauſe proteſt to be made 
for non-acceptance by J. S. and then he may take the ac- 
ceptance of A. B. for the honour of the drawer ; for other- 
wite the drawer may alledge that he did not draw the bill 
on A. B. but on J. S. and therefore, according to the cuſtom 
rn diligence ought to be firſt uſed towards J. S. 

and by proteſt to prove his want of acceptance. Marius 88. 

If a merchant, who has accepted a bill of exchange, 
ſhall become inſolvent, or be publickly reported to be 
failed in his credit, and that he abſents himſelf from the 
Exchange before the accepted bill be due: you muſt im- 
mediately on ſuch report cauſe demand for better ſecurity 
to be made by a notary, And in default thereof, cauſe 
proteit to he made for want of better ſecurity, and fend 
away that proteſt by the next poſt, that your friend may 
procure ſecurity from the party who drew the bill. /b/4.111, 

Merchants generally allow three days of grace after a bill 
becomes due for the payment, and for non-payment within 
three days, proteſt is made, but is not ſent away till the next 
poſt after the time of payment is expired, and if Saturday 
be the 3d day, no proteſt is made till Monday. Mollay 284. 

lntereſt upon 4 bill of exchange commences from the 
demand made; and therefore if there was no demand 
made *rill the action is brought, the defendant may plead 
tender and refuſal, and that he is ſtill ready, &c. and fo 
Gcharge himſelf of intereſt ; but if it be the defendant's 
nult, that demand could not be made, as if he were out 
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of the kingdom or the like, in ſuch caſe want of deman{ 
ought not to prejudice the plaintiff. 6 Mod. 136, 138. 
An indorſement is a transfer of the property of the bil 
to the indorſce, and is uſually done by ſigning the index. 
ſor's name on the back. /loy 281. Fag. 86. 87. 

A bill payable or indorſed—to the order of J. S. will bear 
an action by the indorſee though the indortement is nc 
made to him, and he muſt aver that he mide no order, 
1 Salk, 130. Carth. 403. Comb. 401. 

Bills payable to J. S or bearer, are not aſſignable by the 
contract, to as to enable the indorſee to bring an action, 
if the drawer refuſe to pay, for the effect of it is only u 
diſcharge the drawee if he pays it to the, bearer, though he 
comes to it by trover, theft or otherwiſe : but when the bil 
is payable to J. S. er order, there an expreſs power is giver 
to the party to aſſign, and the indorſee may maintain z 
action. 1 Salk, 125, 133. 3 Lev. 299. Sin. 343. Cond, 
204, 466. 

But the indorſement of a bill payable to J. S. or bearer 
is good againſt the. indorſor, who is liable to an action far 
the money, 1 Salt, 125. 133. Skin, 343. 411. Andi 
hath been adjudged, even that the indorſee may maintain 
an action againſt the drawer z on alledging a ſpecial cuſton, 
that ſuch bill ſhould bind him; which cuſtom is ſo prove 
or confeſſed by the defendant. 1 Salk. 125. 2 Lev. 299, 

If a bill, payable to A. be indorſed to B. and by him i. 
dorſed to C. be proteſted for non-payment ; B. notwitl 
ſtanding his indorſement may bring an action on the bil, 
1 Show. 103. 

A bill of exchange or promiſſory note cannot be indork 
over for part, ſo as to ſubject the party to ieveral action 
Carth, 466. 1 Satt. bg, 

Who ſhall be liable to the Payment. 

If ſeveral perſons draw a bill they are all liable top 
the money. Aolloy 278. As is every acceptor and ind 
ſor; allo if there are ſeveral indorſors of the fame bil, 
laſt indorſee may bring his action againit the firit ind 
ſor, or any of them, for it is a warranty by the indoni 
that the bill ſhall be paid. Skin. 343. Ld. Razm. Vi 
Stra. 479. So if a bill be drawn upon A. and he acce}! 
it, and afterwards refuſes payment, upon which the!“ 


is proteſted, the perſon to whom it is payable may br 
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ſeveral actions againſt the acceptor and the drawer ; for the 
proteſt is no diſcharge of the acceptor. Molloy 273. 

But though the drawer, acceptor and indorſer, are all 
liable, yer the party can have but one /atisfafion ; and 
yet until ſuch ſatis faction is actually had, he may fue all, 
or any of them. 3 Med. 86. 1 Lutw. 880, 882. Skin. 
255, C. 4, 32. 

The payee has alſo his remedy againſt him who under- 
writes a bill, (vide ſupra) as ſurety, as well as againſt the 
principal, but the principal or original drawer is liable o 
him who ſo ſubicribes for his honour. Molloy 281, 285. 

Where an indorice gives time to the acceptor after the 
bill is due, if after the bill is due the acceptor fails, and 
there was no notice of non-payment to the drawer, it ſhall 
be the loſs of the indorſce, &a. 792. 

And if the indorſce does not demand the money payable 
by the bill, of the perſon on whom it is drawn, in a con- 
venient time, and he fails afterwards, the indorſer is not 
liable. 12. Mad. 244, 11. z. | 

As the drawce is the principal debtor, the drawer is li- 
able only in default of the drawee, and if due diligence be 
not uted to get the money from the acceptor or drawee, 
and a notice of his non-payment given in convenient 
time to the drawer, the drawer ſhall not be liable; for if 
it ſhould be otherwiſe, and the pen upon whom the bill 
was drawn ſhould become infolvent, without ſuch due 
diligence uſed by the payee, to demand payment from the 
drawee, or without his giving the drawer timely notice of 
the non-payment, then would the drawer unreaſcnably 
taffer through the laches of the payee; having no inti- 
mation to call in his effects before the drawee became in- 
ſolvent. cl a:lmas, 1758. 

[Tho fhall te entitled to the Money, 

The money is to be paid to him in whoie favour the bill 
is drawn, or if it be indorſed, to the laſt indorſee. Car th. 
130. Or if a bill is made payable to A. who indorſes it to 
B. who indorſes it to C. which is proteſted for non-pry- 
ment; B. may bring an action on this bill notwithſtauding 
the indorſement. 1 SH. 163. 

Bills at ſight, are to be paid when preſented. Where 
the parties live at a great diſtance, in caſe bills ſhould be 
loſt by the way, it is proper to draw two or more bills for 
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the ſame money, and either of theſe being paid the other 
remains void and of no effect; but ſuch quality of the hill 
whether the 1ſt, 2d, &c. ſhould be particularly ſpecified, 
And no perſon ſhould take a firſt bill of exchange without 
ſecond with it, unleſs it be accepted, and then the ſecond 
is needleſs, a 

Birr, A bill is a writing, wherein one man is bound to 
another to pay a ſum of money in the manner therein ſpe- 
cificd ; and theſe are either penal or ſingle. And upon thiy 
inſtrument an action of debt lies. 

If a man enters into a bill obligatory to pay 20l. in manner 
following: i. e. 10l. at one day, and 10l. at another, ai 
action of debt does not lie till after the laſt day; but if to 
pay 10l. at one day, and 10l. at another day: debt lies aftet 
the firſt day; becauſe in itſelf a ſeveral duty. Owen 42. 90 
if a man makes a bill to B, for the payment of 201. viz, 10l. 
&c. and thereby covenants and grants with B, that if he 
makes default in either of the ſaid payments, that he wil 
pay what of the whole ſhall be unpaid after default at the 
firſt day, debt lies for the whole. 1 Leon 208. 

BIRD. See CATTLE. | 

Broop, cerreptien of. This is a conſequence of an attainder, 
and it operates ſo that an attainted perſon can neither in- 
herit lands, &c, from his anceſtors, nor keep thoſe he i 
already poſſeſſed of, not tranſmit them by deſcent to any 
heir, and the perſon attainted ſhall alſo obſtruct all deſcent 
to his poſterity, wherever they are obliged to derive a title 
thr:ugh him to a remoter anceſtor. Co. Lit. 291. 

BLoop, whole and half. My kinſman of the whole blood i 

one, that is derived not only from the ſame anceſtor as | 
am, but from the ſame couple of anceſtors ; thus my 
brother of the whole blocd is he who has the ſame fathe: 
and mother with myſelf; but if he is derived from the fame 
mother or ſame father only, and not from them both, ne 
are brethren of the half blcod only; and can never be hein 
to each other as ſuch, 

Boar, See Lan. 

Boxp. An obligation or bond, is a deed by which the cb. 
ligor obliges himſelf, his heirs, executors and adminitra 


tors to pay a certain ſum at a day appointed. If this be 


all, the bond is a /ing/e que; but there is generally a con 
dition added, that if the obligor does ſome particular a! 


or pays a particular ſum, the bond fhall be void: aud | 
| i 
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the condition be not performed the bond becomes abſolute, 
and charges the obligor while living: and after his death 
the obligation deſcends upon his heir, who is bound to diſ- 
charge it if he has real aſſets by deſcent, if there is not a 
ſuſſiciency of perſonalty for that purpoſe. 

Where one who has bound himſelf to another to pay a 


certain ſum of money, neglects or refuſes to pay the ſame. 


at the day appointed, an action of debt lies againſt him. 
And here let it be obſerved, that if there be no time limited 
in a bond for payment of the money, the natural ſuggeſtion, 
and therefore the conſideration in law is, that it is due 
preſently, and payable on demand, that is, in convenient 
time, if the act is tra/itory or not tied to a certain place. 
6 Rep. 30. 1 Roll. Abr. 437. Co. Lit. 208. Poph. 198. 
Cro. Eliz. 798. 1 Brown, 53. 1 Inf. 208. a. But the judges 
have ſometimes appointed a convenient time for payment, 
having regard to the diſtance of time and place wherein 
the thing may be peformed. And if a condition be made 
impoſhble in reſpect of time, as, if payment is to be made 
on the zoth of February, it ſhall he paid preſently, and in 
ſuch caſe the obligation ſhall ſtand fingle, Latch. 117. Cre. 
Car. 78. Jones 140. But if it be to pay on the 29th Fe- 
bruary following, and that month has but 28 days, it was 
held he was not bound to pay it till the 29th of February 
in the next leap year. 1 Lean. 101. But if the act to be done 
is cal, i. e. to be done at a certain place, as at Rome, 
and the obligor is to do the ſole act without limitation of 
time, he has time during his life to perform it: yet if the 
concurrence of the obligor and obligee is requifite, it may 
be haſtened by the requeſt of the obligee. 5 Rep. 30. 1 Rell. 
Abr. 437. Yet if the obligor may perform it in his ab- 


ſence, the obligor has not time during his life. If no 


place be mentioned for payment, the obligor, if the obligee 
is in England, muſt at his peril find him out: but where a 
place is appoinied he need ſeek no further, 1 Inſt. 210. 
Lit. 340. Ard if when no place is mentioned for payment 
of the money, the obligor at or after the day of payment 
meets with the obligee and tenders him the money, but he 
goes away to prevent it, the obligor ſhall be excuſed, 8, 

The obligor or his ſervant, &c. may tender the obligee 
the money to ſave the forteiture of the bond, and it ſhall 
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be a good performance of the condition; but if the obligat 
be afterwards ſued he muſt plead that he is ſtill ready to 
pay it, and tender the money into court. Co. Lit. 208, 

If a woman through threats, flattery, &c, be prevailed 
upon to enter into a bond, ſhe may be relieve& in equity, 
11 Rep. 53. But if a bond be made by feme-covert ſhe 
may plead her coverture, and conclude , ft factum, her 
bond being void. 10 Rep. 119. Whereas, if a bond he 
ſealed by an infant, this not being void in itfelf, but void. 
able only, he ſhould plead ſpecially to it, and not non 
faftum. 5 Rep. 119. If a bond depends upon ſome other 
deed, and the decd become void, the bond is alſo void, It 
is a general rule, that conditions to do an unlawful act, or 
an act which is mam in ſe, are void ab initio; and agree- 
able to this principle, ſuch as tend to injure or abridge the 
liberties of the public are not good; ſo it a condition be to 
indemnify a perſon from a legal proſecution, or not to give 
evidence againſt a felon, it is againſt law and void, and in 
ſuch caſes the defendant ſhould plead the ſpecial matter, 
i Lutw, 667. And in like manner, if the condition be 
impoſſible, or if it be repugnant, inientible, or uncertain, 
the condition is void, and in ſome caſes the obligation alto, 
10 Rep. 120. But ſometimes the obligation may be ſingle 
to pay the money, notwithſtanding the impofhbility or 
other defect of the condition. 2 Med. 285,—And here 
the law makes a very equitable diſtinction, which is, that it 
at the time of entering into the bond the condition is poſ— 
ſible, it is void if it afterwards becomes impoſſible by the act 
of God, the act of the law, or of the obligee; but if the 
condition of the bond, &c. is impoſſible at the time of mak- 
ing it, the condition is ſingle. If a condition is doubtful, 
it is always taken moſt favourably for the cbligor, and 
againſt the obligee; yet, ſo as to make a reaſonable con- 
ſtruction, and as near as may be to the intention of the 
parties. Dyer 51. 

It a bond be of 20 vears ſtanding, and no demand be 
proved thereon, or good cauſe of fo long forbearance ſhewn 
to the court, upon pleading „ov ad diem it thall be intend- 
ed paid. Had. Ca. 22. 

If ſeveral days are mentioned for payment of ſeveral ſums 
of money on a bond, the obligation is not foricited, not 
can be ſued ill the laſt day is paſt. Co. Lit. 47: b. 292.6, 
3 Co, 22. 4. 128. b. Cra. Fac. 505. Civ, Car. 241, Butin 

; ; D. ne 


ſome 
on the 
ſpecial 
penalt 

153. 
day, * 
for 10 
In a 
at his 
apart, 
but he 
made | 
obligat 
that a1 
to anſy 

310. 
to pay 
tion, b 
An | 
the bo 
209. a. 
And if 
becauſe 
386. a, 
ſucceflo 
named, 
ſucceſſo 
chattels 
the hei. 


gor is b 

Wher 
demand 
form th 

If on 
ney, &c 
have an 
this mu 
of the c 
conſtrue 


bligor 
ady to 
08. 
evailed 
equity. 
ert ine 
n, het 
ond be 
t void. 
unn gt 
2 Other 
d, It 
act, or 
agree- 
ge the 
1 be to 
to vive 
and in 
natter. 
tion be 
ertain, 
n alto, 
ſingle 
lity or 
d here 
that it 
is pol- 
the act 
t if the 
f mak- 
ubttu!, 
Ir, and 
le con- 
of the 


and be 
> ſthewn 
1ntcad- 


al ſums 
ed, nor 
202. 0, 
But in 
ſo.ne 


B ON. 55 


ſome cMs the obligee may proſecute for the money due 
on the bond preſently, though it be not forfeited ; and by 
ſpecial wording the condition the obligee may ſue for the 
penalty on the firſt default. 1 /»/2. 47. b. 292. b. 8 Rep. 
153. For if a man binds himſelf to pay J. S. 10l. at one 
day, and 10l. at another day, after the firſt day debt lies 
for 10l. becauſe it is in itſelf a ſeveral duty. Owen 42. 

In a bond where ſeveral are bound ſeverally, the obligee is 
at his election to ſue all the obligors together, or all of them 
apart, and may have ſeveral judgments and executions ; 
but he ſhall have ſarisfa&tion but once, for if ſatisfaction be 
made by one of them it ſhall diſcharge the reſt, But if an 
obligation be joint and not ſeveral, all the obligors are ſued 
that are bound ; and if one be proſecuted, he is not obliged 
to anſwer, unleſs the others are ſued likewiſe. Dyer 19, 
310. And on the other hand, if a bond is made to three 
to pay money to one of them, they muſt all join in the ac- 
tion, becauſe they are but as one obligee. I. 177. 

An heir is not bound unleſs he be named expreſsly in 
the bond; but executors and adminiſtrators are. 1 nft. 
209. a. 2 Inſt. 598. 2 Roll. Abr. 149. Noys Max. 105. 
And if one bind his heirs only, and not himſelf, it is void, 
becauſe the anceſtor was not bound. Lit. 734. 1 Inft. 
386. a, And if an obligation be made to a man's heirs, or 
ſucceflors, the executors and adminiſtrators, though not 
named, ſhall have the advantage of it, and not the heir or 
ſucceſſor, for it is a chattel, and the rule of ldw is that 
chattels go to the executor and adminiſtrator, and not to 
the heir. Dyer 14, 271. 2 In/t.8. a. 

Upon a reverſal of a judgment recovered upon a bond 
a new action may be brought upon the bond, 6 Rep. 45, 
46. 

When the condition is to execute a replevin, the obli- 
gor is bound to do it without a tender. 1 Mod. 104. 

Where by a condition a thing is to be performed upon 
demand, the obligor ſhall have a reaſonable time to per- 
form this after demand. 15 E. 4, 30. 

If one enters into an obligation, or contract, to pay mo- 
ney, &c. on two ſeveral contingencies, the obligor may 
have an action of debt when either of them happen; for 
this muſt be conſtrued to have been intended for the benefit 
of the obligee ; and the rather, becauſe every contract is 
conſtrued moſt ſtropgly againſt the obligor : and in theſe 
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cas the law ſupplies the words which feculd NN happen, 


' 3 Lev. 54- 


Though the bond or obligation is generally in double the 
ſum which is owing, &c. yet the Courts of Equity will nat 
permit a man to take more than in conſcience he ought; 
namely, his principal, intereſt, and expences. 

It a man forges a bond in my name, it is an injury, and 
J poſhvly may be damnified by it; bur 'till it be put in fuit 
againſt me, I cannot bring my action againſt the forger, for 
*till then it is an anjuria fine damn. Hub. 267. 6 Edu. 4, 
7. 2 Bu. 268. 6 Mad. 46. 

If the obligor in a bond, without any new conſideration, 
as forbearance, &c, promiſes to pay the money, an action 
of aſſumpſit will not lie on the promiſe, but the obligee muſt 
ſtill purſue his remedy by action of debt, 1 Koll. Abr. 8. 
Hutt. 34. But Cro. Eliz. 249. ſeems contrary, 

If an obligor takes away his bond from the obligee, he 
is liable to an action of treſpaſs vi ct armis. 2 Roll, Arr. 
557, See Acctyrancs and Acr. 


Books and Payers, The courts have not a compulſive power 


for the production of books and papers belonging to the 
parties as evidence in a cauſe; but when they are in the 
hands of a third perſon they can generally be obtained by 
rule of court, or by a /ubpwna ces tecu. See ACCOUNT: 
Books and Eviokxck. 


Borromwny. Is in the nature of a mortgage of a ſhip, when 
«> U 


the owner takes up money to enable him to carry on h 
voyage, and pledges the keel or bottom of the thip for the 
wile, as a ſecuriry for the repayment ; here if the ſhip be 
Joſt, the lender loſes all his money; but if it returns in 
ſaſety, then he ſhall receive back his principal, ana alſo the 
premium or intereſt agreed upon, however it may exceed 
the legal rate ot intereſt, and in this caſe the ſhip and tackk 
both, as well as the perſon of the borrower, are liable: 
but if the loan is not on the veſlel, but upon the goods, &c. 
then only the borrower perſonally is bound to anſwer the 
contract, who is then ſaid to take up money at re/pordentia, 
By the 19 C. 2. c. 37. all monies lent on bottomry, or at 
re/pondentia, on veſſels bound to or from the Eaſt-Indies, 
ſhall be exprefsly lent only upon the ſhip or upon the met. 
chandize; the lender ſhall have the benefit of ſalvage ; and 
if the borrower has not on board effects to the, value of the 
fum borrowed, he ſhall be reſponſible to the lender for 6 

2 much 


much 
intere 
chand 
Baeaciu 
BROTHEI 
BUGGER \ 
Bull. 4 
a mad 
by hin 
BurGLA1 
houſe, 
burgla 
burgla 

if it be 
ſame r. 
an 
ment is 
before 
ceivers 
& 31} 
Buzial-C 
BURNING, 
BURYING 


ARRIER, 
carry t 
upon t! 
of the 1 


mon ca 
his ſpec 
Gro, Fa 

Yet if 


liable, a 


happen, 


ble the 
will not 


ought; 


ry, and 
in ſuit 
ger, for 


Ed. 4 


eration, 
action 
zee muſt 


Abr. 8. 


igee, he 


il, Ar. 


e power 
g to the 
re in the 
ained by 
CCOUNTS® 


ip, when 
y on his 
) for the 
e ſhip be 
eturns in 
a alſo the 
ry exceed 
ind tackle 
e liable: 
oods, KC, 
nfwer the 
[pondentia, 
Wy, Or at 
aſt-Indies, 
1 the mer- 
age ; and 
ue of the 
der for 9 
much 


1 57 


much of the principal as hath not been laid out, with legal 
intereſt, and all other charges, though the ſhip and mer. 
chandize be totally loſt, 

Bazacu of CoveENanT, See Covenant. 

BroTHELS, See BawDy-Hovsts, 

RBucceRy. See Sopony. 

Butt. An action on the caſe lies againſt a perſon for keeping 
a mad bull, knowing him to be ſo, if any perſon is wounded 
by him. 1 Lw. go. 

BunGLARY. Is the breaking and entering into a manſion- 
houſe, by night, with intent to commit a robbery ; and it is 
burglary whether the intent was executed or not. And a 
burglary may be committed in a barn, ſtable, or warehouſe, 
if it be parcel of the manſion-houſe, though not under the 
ſame roof; but it is no burglary if it be in a diſtant barn, 
Ke. 1 Hal. P. C. 558. 1 Hawk. P. C. 104. The puniſh» 
ment is death without clergy in the principal and acceſſary 
before; but the acceſſary after is allowed clergy, and re- 
ceivers are to be tranſported for 14 years, 18 Eliz. c. 3. 
S3 Ne. 9. & 10 Geo. 3. c. 48. 

BURIAL-CHARGES, See EXECUTORS, 

BuxxING, See Axsox. 

BURYING, Sce CHURCHWARDENS, 


C. 


Rix. Tf a man delivers goods to a common carrier to 
carry them to a certain place, if he loſes them an action 
upon the caſe lies againſt him; for by the common cuſtom 
of the realm he ought to carry them ſafely; 1 Roll. Abr. 
2 Hob. 17. Cro. Jac. 262. So if they are damaged, 
Palm. 523. So if he be robbed of them. 1 Roll. Ar. 2, 
124. 2 Rall. Abr. 367. 4 Ce. 84. 2 Sand. 380. Owen. 57. 
Hob, 17, 18. Cr. 2 162, 330, 331. 1 Bulft. 280. 1 Sid. 
3b. 1 Mod. 85. 2 Ld. Raym. 918. Stra. 128. 2 Sand. 
380, Palm. 532. Moor 462. And though he be no com- 
mon carrier, yet if he takes hire he may be charged upon 
his ſpecial aſſumpſit; for his undertaking makes him ſo, 

Gro. Fac. 262. 1 Sid. 245. 1 Keb. 8 2. 
Yet if a carrier makes a ſpecial ace q tance he ſhall not be 
liable, and it is his buſineſs ſo to do Alen 93. 1 Vent. 
238, 
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238. 1 Keb. 135. And becauſe carriers have been fre. 


left on | 
quently obliged to anſwer for goods loſt, &c. where no ſpe- WM... pet 
cial acceptance was made, it has introduced a cuſtom among te men 


them of late years to advertiſe that parcels, &c. of ſuch x 
value and nature, ſhall be entered and paid for as ſuch, 
and that unleſs they are ſo paid for and entered they vil 


2cainſt 
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| _—_ 

not anſwer for loſſes, &c. and the courts have favoured 3 
carriers in this reſpect; and it ſeems now the ſettled pra-. 8 
tice, that where this is the caſe, and the party ſending "HOW * 
goods by ſuch advertiſing carrier knows that they have te coun 
advertiſed, the carrier ſhall not be liable; for it amount of that | 
to a ſpecial acceptance of them by him; but where the = Ch. 
perſon ſending is not privy to the advertiſement the carrier wages 
ſhall be liable. From whence it appears that it is the ſafet i },, 209 7 
way for carriers to make a ſpecial acceptance, as will au j;..:c4 + 
appear by the following caſes : hs at 

If A. delivers a box to a carrier to carry, and he aſk only exce 
what is in it, and A. tells him a book and tobacco, where 3 


as in truth there is 100l. beſides, yet if the carrier is rob ge 
fulneſs, c 

bed he ſhall anſwer for the money, for A. was not bound Whene 

to tel] him all the particulars in the box, and it was the bu. 


| pn juſt fear o 

ſineſs of the carrier to have made a ſpecial acceptance: the car. 
| oh ne cargo 
ruled by Roll, at the ni privs at Guildhall; but in regard ercateſt 
of the intended cheat to the carrier, he told the jury ther 1 
might conſider of it in damages; the jury however gave the be equally 


plaintiff 971. damages, abating only 3l. for carriage. 4 
leyn 93. 

But if A. being a common carrier, receives two bag 
fealed up, containing as he was told 2001. and gives a re 
ceipt to this effect: Received of, &c. two bags of moneMW.1 it! 
« fealed up, ſaid to contain 200l. which 1 promiſe to A ey 
„ liver on ſuch a day at Exeter, to ——, he to pay 10280. 2 . 
« per cent. for carriage and riſk;” though the bags co gttied. tl. 
tain 450]. and the carrier is robbed, he ſhall be anſwerab 1 
only for 200l. for this is a particular undertaking; and Muc ruus ch. 
it is by reaſon of the reward that the carrier is liable, a N. g. 5 
the plaintiff endeavours to defraud him of it, it is but re 3 
ſonable he ſhould be barred of that remedy which is on! 
founded on the reward. Carth. 485. 

If a merchant lades goods aboard a ſhip, to be tranſpor 
ed at a reaſonable reward of freight to be paid to the ow! 
ers, and in the night time, while the ſhip rides in t 
Thames, notwithſtanding a competent number of men . 
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left on board for the guard of the ſhip and goods, yet ſe- 
reral perſons, under pretence of impreſſing ſeamen, ſeize on 
the men aboard and take away the goods, an action will lie 
2cainſt the owners, and the owners pay the maſter ; fo that 
the money of the merchant is but handed over by them to 
the maſter: adjudged and ſaid, that though by the Admi- 
ral Law the matter is not caargeable for a fatal damage, as 
in the caſe of pirates, ſtorm, &c. where there is no negli- 
gence in him; yet becauſe this ſhip was within the body of 
the county, this action muſt not be meaſured by the rules 
of that law. 1 Vent. 190, 233. 1 Med. 8 5. 3 Lev. 259. 
Helt Ch. J. ſaid the maſter is chargeable in reſpect of his 
wages, and the proprietors in reſpect of the freight. Mol. 
Ly 209, 210. And he mult fee forthcoming all that is de- 
livered to him, let what will happen by fire, thieves, &c. 
the act of God or an enemy, perils and dangers of the fea 
only excepted, The maſter is more particularly anſwerable 
for misfortunes which happen through the negligence, wil- 
fulneſs, or ignorance of himſelf or his mariners. 

Whenever a ſhip is in ſtreſs of weather, or in danger or 


juſt fear of enemies, and the maſter to ſave ſome part of 


the cargo throws ſome of the goods of the: la vaine and 
greateſt weight overboard, thoſe which are ſaved muſt 
contribute in proportion ; and this common cal:mity ſhall 
be equally borne by all the parties intereſted, which is cal- 
led average: but if A. and ſeveral others, being on their 
paſſage in a ferry-boat, and a tempeſt ariſes, ſo that to 
preſerve their lives ſeveral of the goods are thrown over- 
board, and among the ret? a pack of goods of A. of great 
value, it has been held that the perſons injured by ſuch an 
act could have no action againſt the bargeman. 2 Bulfſt, 
280. 2 Km. 918. Stra. 128. Yet it ſeems now to be 
ſettled, that in this caſe there ſhall be no average ; but the 
ferryman muſt anſwer for the goods, becauſe for his hire 
he runs the riſk of the voyage. Allen. 93. 12 Co. 62. 

N. B. A carrier by not delivering the goods, or by em- 
bezzling them, cannot be guilty of felony, but is liable to 
an action upon the caſe; yet if he opens a pack and takes 
out part of the goods, with an intent to ſteal that part, he 
i guilty of felony ; for a poſſeſſion of part diſtin from 
tie whole was gained by wrong, and not delivered by the 
owner. 13 E. 4. 10. Dali. 102. Ke:ynge-35. 1 Rell. Abr. 
73. 1 Hawk, P. C. 90. 
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If a common carrier, who is offered his hire, and d 
has convenience, refuſes to carry goods, he is liable ton 
acbon on the caſe, in the ſame manner as an innkeeper ut 


the maſts 
ſuch good 
peril is te 


refuſes to entertain a gueſt, 2 Show. Rep. 327. An au²Ʒ,u i he doe 
alſo lies if a common ferryman refutes to carry paſſengene:rricr m 
Hard. 163. as he deſe 

But if a porter puts the box of a paffenger behind Wye Cafe 7 
ſtage-coach, and the maſter, as ſoon as he kpows of If a m1 


ſays, that he is already full, and refuſes to take the chag 


to a pl: 
of it, the maſter ſhall not be liable: ruled upon evident: 


to anothe 


2 Sh. Rep. 128. For this is the ſame caſe with an tolfharge the 
who refuſes his gueſt, his houſe being full, and yet the peace, an 
fays he will ſhift, &e. for if he be robbed the hoſt is Hg. Hb. 1 
charged. Bendl. 60. pl. 101. 1 And. 29. adjudged, If A. de 

If A. brings an action upon the caſe againſt the mW:tween E 
of a ſtage- coach, on the cuſtom of the realm, for a tru{W.ondon ; . 
loſt by his negligence, &c. and on evidence it appears Hull to Lo 


| the trunk was delivered to the ſervant who drove the coul, yet 
| who promiſed to take care of it, and that the trunk vor upon h 
. loft out of his poſſeſſion; the action does not lie againſt i Sid, 36. 
4 maſter ; for a ſtage-coachman is not within the cuſtom ze, It is a 
j carrier is, unleſs he take a diſtinct price for the carriage - remedy 
| the goods as well as the perſon; and though money Whually ob! 
n given to the driver, yet that is a gratuity, and cannot bi ſame : f 
J the maſter within the cuſtom ; for no malter is chargeaWhe Commo 
1 with the acts of his ſervant, but when they are in executif ready to 
4 of the authority given him by his maſter, and then the Mot ſuffer a 
| of the ſervant is the act of the maſter, 1 Salk. 282. ut here he 
But by the cuſtom and uſage of ſtage-coaches, every paiikcorum a1 
| ſenger uſes to pay for the carriage of goods above ſuc ere are el 
1 weight; and in ſuch a caſe the coachman ſhall be char lining redr 
! for the loſs of goods beyond ſuch weight. Comyn. 25. impoſſib le 
If a man delivers goods to a common hoyman, who : every ſe 

common carrier of goods, to carry them to a certain plaethods of 
and pays him according to the cuſtom for the carriage one gene 


Non ſuited 
erefore « 


them, and afterwards for default of good keeping the; 
Toft ; an action upon the caſe lies againſt him; for by 


common cuſtom of the realm he ought to have kept Iſualy defin 
carried them ſafely. Cro. Fac. 330. Heb. 17. adjudgeJtc done 

When goods of value are put into a lighter to be conch tus, 
ed from the ſhip to the key, it is cuſtomary for the mae. Fych 
to ſend a competent number of men to look to the u The nay, 


chandize, ſo that if any of the goods are toft or embez2FÞus plain e 
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and de maſter is anſwerable, and not the wharfinger; but if 


ble to nach goods are ſent aboard a ſhip, the wharfinger at his |! 
eper nai peril is to take care and preſerve them. Molly 212. So 1 
\n at be does not pay him, or make any agreement; for the f | 


carrier may have his action on the caſe, and recover as much 
as he deſerved, Cro. Fac. 263, 1 Sid. 36. Bro. Aion on | 
the Caſe 78. 2 Show. 81, 129. | 

If a man delivers goods to ſuch common hoyman to car- | 
ry to a place, and after delivers them, being of good value, | 
to another to keep ſafely in the boat, and does not diſ- 
harge the hoyman, and after they are loit through negli- 
pence, an action on the caſe lies againſt him. 1 Roll, Alr. 


v. Hob. 17. Cro, Fac. 320. 


aſſen gen 


behind 
»ws of it 
ne chan 
evidence: 
h an ho 
the par 
10ſt is di 


ed. If A. delivers goods at Y. to B. (who is a water- carrier 
the mvWerween Hull and London) to carry them from Hull to 
r a tru{Wondon ; though the agreement is to carry the goods from 
pears tall to London, and no mention is made of the carriage to 
the coaciWHull, yet if the goods are loſt B. ſhall anſwer for them; 
trunk or upon his general receipt of them at York he is liable, 
againſt ii Sid. 36. See 1 Roll. Abr. 338. 2 Show. 129. 
uſtom . It is an acknowledged maxim, that the law has provid- 
carriage WF a remedy for every wrong, which has given riſe to another 
money W1ually obvious, that want of right and want of remedy are 
nnot br ſame : for whenever an act of Parliament gives a right, 
chargeahe Common law gives a remedy, or action: hence the lau 
n executiW ready to adminiſter help to every one; and a man can- 
zen the ot ſuffer an injury in his perſon, property, or reputation, 
82. ut here he may find relief: and that he may do this with 


, every pafecorum and propriety, (for the law delights in theſe) 
zove ſuctMicre are eſlabliſhed rules with reſpect to the method of ob- 
be chargWining redreſs according to the injury ſuſtained ; yet as it 
un. 25. impoſſible the law ſhould have provided its % inc action | 
n, who ur every ſeveral and diſtinct ſpecies of injury, ſeeing the 
rtain plaWcthods of injuring and deceiving are ſo various, it has 
carriage one general proviſion ſecured to every man a ſpecial 
ng they Yon ſuited to the peculiar circumſtances of his caſe, which 
for by WF "crefore called an action o the caſe : and this action is 
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| 

1 

we kept Waly defined to be a writ, brought againſt a man for an | 

adjudgalgence done without force, ſed contra pacem. And Sir H. 1 

o be coninch ü us, Offences without force are treſpaſſes upon the | 
Ir the male. Fachs Law 185. | # 
to the a The nayre of the action thus conſidered will lead us to A 
r emberibi plain 'etermination, that it can be no objection to 4 


this 
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this action that ſuch a one was never had before: for » IR 

is a general remedy provided for particular wrongs, uh fired 
”” ap . TILT 

the law could not foreſee, and ſo have a particular m 


. : 5 action 
dy for them; no wrong (without force, but again, PTE 
peace) can be ſuſtained that is excluded from this, er "ER 
it be included in any other particular and eſtabliſhed a6 Hun 


for particular wrongs, i 
i 5 F , Carr, 
The kinds of this action are therefore without end, 


hs +0 A cloſe c 
ing the torts or injuries on which it is founded are: I muy 
mired and undeterminable. They may however, ſubj 100. 
many ubdiviſions, be divided into actions on the cat TR 
won bs, and actions on the caſe for DEEDs, See Sra⁹¹ te pot 

As to actions on the caſe for deeds, they are ſaid 9 Le 
either from not doing what one ought to do, or for d J. N. a 


what one ought to do amiſs ; and for doing that who for "oy 
ought not to do at all; and are accordingly divided beaſt as 
nonfeaſance, misfeaſance, and malfeaſance, Abr. 56 

Actions on the cafe will ſometimes lie where a mani him wit 
another remedy : as, if one flanders my title, whereby | beaſt, ar 


wrongfully diſturbed in my poſſeſſion, though I hare 


dos wa 
medy againſt the treſpaſſer, yet I may have an adtior 264 ; 
the caſe againſt him no cauſed the diſturbance. A If the 
If a perſon is guilty of dilapidation, and aften treſpaſs 
takes another benefice, by which his former becomes . s. kn 
his ſucceſſor may have an action on the caſe again Y. 
ö : ) yer 25. 
though it has been objected that his proper remedy vl It ,1.-, 
the Spiritual Court, 1 Roll. Rep. 125. Carth. 224. J. S. chac 
If A. and his predeceſſors have uſed time out of n noſe, in < 
to find a chaplain to fing divine ſervice, and to pertorm a3 they ce 
ſacrament and ſacramentals in the chapel of B. with ine of t 
. . Oo 
manor of D. for B. his ſervants and family, and he Iris in 


glects to find ſuch a chaplain, B. may have an adtio foes not 
the caſe againſt him; bur it is otherwiſe of a public cog. 1-4 12 
for there the remedy mult be had in the Spiritual Mather at's 
1 Roll. Abr. 110. claimed, ſi 

If a copyholder in fee ſurrenders a meſſuage to n, for the 
of one for life, the remainder to another in fee, and Detin. pl. 


fender (the husband of the tenant for life) puls 6 And an 
part of the meſſuage, he in remainder may wa e Ns a beaſt or 
medy by action of waſte, and have action on the ale ag reclaimed : 
him. 3 Lev. 130. A . Wind of J. 
If the ſervant of a merchant takes the goos of his arren — 

. ter, which are come to a port of Englarl, and | has by real 
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them without paying duty, by which the goods are for- 
feited and ſeized by the King; though the maſter may have 
action of treſpaſs againſt the ſervant, yet he may have an 
action on the caſe againſt him. 1 Koll. Abr. 105. See 
Farss RETURNS, Cox rRAcrs, MinisTERs of JusricE, 
Hogxszs, School, Milt, PasTUuRrE, Boxp, and FrxbinG, 


Carrig. If a man takes my cattle, and drives them into the 


cloſe of J. 8. for which I am ſubject to the action of J. S. 
] muy have an action on the caſe againſt him. 1 Nell. Abr. 
100. Lane 67. 

If a ſtranger chaces the beaſt of J. N. out of the land in 
the poſſeſſion of J. S. an action of treſpaſs vi & armis lies. 
Keilw. 46. Yet it is lawful for J. S. to chace the beaſt of 
J. N. with a little dog, out of land in the poſſeſſion of J. S. 
for he has an election either to do this, or to diſtrain the 
beaſt as a pledge for the damage done. 4 Rep. 38. 2 Noll. 
Ar. 506. 1 Jon. 131. Put even in that cafe, if he chaces 
him with a maſtiff dog, and any hurt is done thereby to the 
beaſt, an action of treſpaſs lies; for the chacing with ſuch a 


dog was unlawful. 1 Freem. 347. 4 Rep. 38. Cre. Car. 
254. 
If the dog of J. S. kills the beaſt of J. N. an action of 


treſpaſs does not lie, unleſs the beaſt was a ſheen; and 
J. S. kngwy that his dog had been accuſtomed to bite ſheep. 
Dyer 25. 

t the ſheep of J. N. are mixed with the ſheep of J. S. and 
J. S. chaces them to the next convenient place for that pur- 
poſe, in order to ſeparate them, an action does not lie; for 
as they could not have been eatly ſeparated without it, the 
doing of this was lawful. Bro. Tre/. pl. 213. 

It is in general true, that an action of treſpaſs vi & arm; 
does not lie tor the taking or killing of any beaſt, or bird, 
which is wild by nature, becauſe there is no property in 
either of theſe ; but if any ſuch beaſt or bird has been re- 
claimed, ſuch an action does lie for the taking or kiiling of 
it, for there is a general property in ſuch an animal. Bro. 
Detin. pl. 44. Bro. Treſp. pl. 407. 

And an action of treſpaſs will ſometimes lie for taking 
a beaſt or bird which is 2 by nature, and has not been 
reclaimed : as if a hare or coney is taken or killed upon the 
ind of J. S. this action lies, although ſuch land is not a 
arren, or ſuch beaſt has not becn reclaimed; for J. S. 
has by reaſon of its being upon his land a local property 
therein, 
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therein. 11 Mad. 75. But if a hare or coney goes, or 
driven out of the land of J. 8. he cannot then maintij 
ſuch an action, becauſe the property, which was only aloe 
one, is determined. 5 Rep. 104. Cro. Car. 554. If hon. 
ever J. S. immediately purſues a hare or coney which lu 
been driven out of his land and killed by J. N. it is not lan. 
ful for J. N. to carry it away; for by the purſuit of J. g 
the local property was continued. 11 Md. 75. Sal. 55, 
And an action lies for the converſion of a bird or he: 


which is valuable, on account of its being merchandize, 3 
a monkey or parrot, although it be wild by nature, and hy 


not been reclaimed. Cyro. Jac, 262. 

If the beaſt of J. S. has been illegally taken away! 
J. N. J. S. may juſtify the retaking of it, for J. N. . 
himſelf the firſt wrong doer. Cre. Eli. 329. 

And if the mare of J. S. which has been ſo illegally t 
ken, afterwards has a foal, J. S. may juſtify retaking bod 
the mare and the foal. Bro. Treſ. 322. 

But if the beaſt of J. S. has been ſeized for the King 
uſe, it is not lawful for J. S. even before office found, 
retake it, for by this ſeizure his property was diveſt 
Ibid. 357. 

An action of treſpaſs lies for the taking of a beaſt, alths 
it is afterwards retaken by, or reſtored to the owner; h 
it is reaſonable that ſuch retaking or reſtorin gould go! 
mitigation of damages. bid. 221. 2 Roll. Abr. 569. % 
Lanxp and Dos, 

Cauriox. See BATTERY, 

Czrriricaret of Baxnkeupr, If a bankrupt makes a d 
and honeſt diſcovery of his effects, and conforms to the 
rections of the law, the creditors, or four parts in five 
them in number and value, (but none creditors for |: 
than 20l.) uſually fign a certificate of ſuch his condy 
which is authenticated by the commiſſioners under the 
hands and ſeals, and by them tranſmitted to the Chanc 
lor, who on oath of the bankrupt, that ſuch certificate 
obtained without fraud, will allow the ſame, or di{alior 
upon good cauſe ſhewn by any of his creditors, If 
allowed he becomes a clear man again. See ALLowaxc 

Cnarice, See CHURCHWARDEN, 

CHarlLenGt to Four. Perſons challenging others to fig! 
duct, whether it be by word or letter, and the ber: 
ſuch challenge, are puniſhable (by indictment) with! 
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and impriſonment, according to the circumſtances of 
the offence, 1 Hawk. P. C. 135, 138. If this challenge 
ariſes on account of any money won at gaming, or if any 
aſſault or affray happen upon ſuch account, the offender 
ſhall forfeit all his goods to the crown, and ſuffer two years 
impriſonment, 9 Ann. c. 14. 

Is the unlawful maintenance of a ſuit in con- 
ſequence of ſome bargain to have part of the thing in diſ- 
pute, or ſome profit out of it if they prevail, By the ſta- 
tute 33 Fdw. l. the offender is puniſhable with three years 
impriſonment, and fine at the King's pleaſure. See Malx- 
TENANCE, 


CyxncerRY, The Court of Chancery is a court of equity, 


and is deſigned for the correction of the rigor of the law, 
and frequently provides a remedy where the Common Law 
has given none. 
All commiſſions of bankruptcy, ideots, lunacy, &c, iſſue 
out of this court, | 
This court in its determinations proceeds by the rules of 
equity and conſcience, and abates the rigour of the Com- 
mon Law, by conſidering its intention rather than its 
words, It gives relief for and againſt infants, notwith- 
withſtanding their minority ; and for and againſt married 
women, notwithſtanding, their coverture. All frauds and 
deceits, for which there is ao redreſs at Common Law z 
ail accidents, as, to relieve obligors, mortgagors, &c. againſt 
penalties and forfeitures, are here remedied. This, court 
will alſo give relief againſt the extremity of unreaſonable 
engagements, entered into without conſideration ; oblige 
creditors that are unreaſonable to compound with an un- 
fortunate debtor 3 make executors, &c, give ſecurity, and 
pay intereſt for money that is to lie long in their hands; 
order the performance of a will; confirm title to lands 
where the writings are loſt ; render conveyances, which are 
defective through fraud or miſtake, good and perfect; ſup- 
ply the legal defects of powers reſerved; decree the pay- 
ment of money where the ſecurity is loſt or deſtroyed ; 
force men to come to account with each other, &c. and in 
inch and the like caſes, the matter being heard upon a bill 
and anſwer, and the proofs of witneſſes being read, the 
court will proceed to a ſentence according to equity, Curs. 
Canc. 6. 4 Inſt. 82. 1 Chan. Ca. 35, 104, 241. N. Chan, 
Ca. 295, 336. 2 Chan, Ca. 30. . 
F Cura” 
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Cuxar. If-a perſon cheats me by playing with falſe card; 


— 


or dice, or by falſe weights and meaſures, an action on the 
caſe lies againſt him for damages upon the implied contrat 
that their tranſactions ſhould be honeſt. And perſons are 
puniſhable for cauſing an illiterate perſon to execute a deed 
to his prejudice, by reading it over to him in different 


words from thoſe in which it is written, 1 Hawk, P. C. 


188. 

And it ſeems to be the better opinion, that the deceit. 
ful receiving of money from one man to another's uſe, up- 
on a falſe pretence of ſhewing a meſſage and order to that 
purpoſe, is not puniſhable at the Common Law by a 
criminal proſecution, becauſe it depends upon a naked lie, 
unaccompanied with any other artful contrivance. Ibid, 

If a miller changes corn delivered to him to be ground, 
and gives bad corn initead of it, he may be indicted for it, 
becauſe, being a cheat in the way of trade, it concerned 
the pubiic. T. 16. G. 2. S/. C. J. 1.217. Or an action 
on the caſe may be had againſt him. 

If a perſon gets money from ſoldiers under a colour of a 
pretended power to diſcharge them, he may be indicted. 
T. 3. C. 1 Latch, 202. 


It a minor, pretending to be of age, defrauds many per- 


ſons by taking credit for confiderable quantities of goods, 


and then inſiſts on his non- age, the perſons injured cannot 
recover the value of their goods, but they may indict and 
puniſh him as a common cheat. Bar. 100. _ 

The beſt criterion as to cheats which may be puniſhed 
criminal, is to be found in the cate of the King and Wheat- 
ley, H. 1. G. 3. where the defendant was indicted and 
convicted for ſelling beer ſhort of the due and juſt meaſure, 
to wit, 16 gallons for 18, and a motion being made in 
arreſt of judgment: It was determined by the court, 
that this is only an injury to a private perſon, ariſing from 
his own negligence in not meaſuring the liquor. Offences 
that are indictable muſt be ſuch as affect the public ; as, if 
a man uſes falſe weights and meaſures, and felis by them 
to all or many of his cuſtomers, or uſes them in the general 
courſe of his dealings; ſo, it there is a conſpiracy to cheat: 
for theſe are deceptions that common care and prudence 
cannot guard againſt : theſe are much more than private 
injuries; they are public offences, But in .the preſent 
caſe it is a mere private impoſition, or deception, No falſe 
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weights or meaſures are uſed; no conſpiracy ; only an im- 
poſition upon the perſon he was dealing with, in delivering 
him a leſs quantity inſtead of a greater, which the other 
careleſsly accepted, It is only a non- performance of his 
contract, for which he may bring his action. So the ſel- 
ling an unſound horſe for a ſound one is not indictable; 
the buyer ought to be more upon his guard. In a word, 
the general criterion was laid down to be this, that in ſuch 
impoſitions or deceits where common prudence may guard 
againit perſons ſuffering from them, the offence is not in- 
dictable, but the party is left to his civil remedy ; but where 
falſe weights and meaſures are uſed, or falſe tokens pro- 
duced, or ſuch methods taken to cheat and deceive as peo- 
ple cannot by any ordinary care or prudence be guarded 
againſt, there it is an offence indictable. Burrow. 1125. 
See Fam and SALE, 

Cup. If a man entices a child away, an action on the caſe 
lies againſt him at the ſuit of the parent. See BAT TER L. 

Cuuxcnu. See CHURCHWARDENS and PREACHING, 

Causch-szArs. See CHURCHWARDENs 

Cavscu-YaARD. See the ſame. | 

CHURCHWARDENS, Churchwardens are choſen by a ſelect 
veſtry. 1 Jones 489. Cre. Car. 551. Every Eaſter week, 
Degę 1. 183. and ſworn by the archdeacon, againſt whom 
if he refuſes, a mandamus lies. 6 Mod. 89. and if he make 
a falſe return an action on the caſe. 2 Lutw. 1012. 
By the 1 . & M. c. 18. If any diſſenting from the 
church be choſen, he may execute the office by a ſuſſicient 
deputy. | 

The churchwardens, when choſen, are a corporation, 
intruſted with the care of the churches goods, and are en- 
abled to take goods for the benefit of the church, but cannot 
diſpoſe of them without the pariſhioners conſent. 1 Roll, 
Abr. 393. 2 Inſt. 492. Comp. Incumb. 390. But they can- 
not take lands. Kelw. 32. a. 1 Salk. 167. 

They may bring actions for taking away or damaging the 
organ, 1 Roll, Abr. 392. Bells, Cro. Eliz. 145. 179. Pariſh 
books. 5 Mod. 395, 390. Bible, Chalice, Surplice, &c. 1 
Roll. Rep. 67. belonging to the church, and the parſon 
cannot ſue for them in the ſpiritual court. 1 Roll, Abr. 392. 

They may alſo bring an appeal of robbery for things 
ſtolen, 2 Hawk. P. C. 167. And may ſue the offender 
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the ſpiritual court pro /alute animæ, but not to recover di. 
mages. 1 Sid. 281. Regift, 57, 

But the churchwardens have no right to, or intereſt in, 
the freehold and inheritance of the church which alone be- 
longs to the parſon or incumbent. Comp. Iucumb. 38 1. And 
therefore they cannot grant a licence for burying in ti! 
church, Cro, Jac. 300. And if the walls, windows, or doors 
of the church be broken, or the trees in the church-yard 
cut down, or the graſs eaten by a ſtranger, the incumbent 
ſhall have his action. Bro. Treſpaſs 210. And fo may hi 
leflee, if it be let. 2 Ro. Aer. 337. 

The churchwardens cannot alone diſpoſe of ſeats in the 
church they being fixed to the freehold, except by cuſtom 
as in Lond: n. Comp. Incumb, 382, 387, 388. 1 Suik, 10). 

2 Kol, Hor. 288. 

But the :clurchirardens, and not the parſon, ſhall havean 
action againſt thoſe who take them away. Comp. Incunb, 

382. And it is ſaid, that at common law a churchwarden 
way maintain an action on the caſe for defacing a monn- 
ment in the church, Gab. 279. And if churchwardens, or 
any others take down arms in the windows, or de face grave 
ſtones or monuments, an action lies by the heirs or exeen- 
tors of the parties for whom they were erected. 1 Noll. Ahr. 
625. Noy 104. Gab. 200. 

The churchwardens have no power to make any rate them- 
ſelves, but mnit pubſicly in the church ſummon the pa- 
riſhioners, and when they are met a rate made by the ma- 
Jority ſhall bind the whole parith, altho' the churchwardens 
vote againſt it, Con p. Incumò. 389. 

But if the pariſhioners refuſe to come, or being aſſembled 
refuſe to make any rate, they may make one without their 
concurrence, for as they may be puniſhed for not repairing 
the church, it is but reatonable that this ſhould be the cate, 
1 Vent. 207. 1 145d. 79, 194. 

The churchwardens at the expiration of thcir year, are 
to give up their accounts to their pariſhioners, or a ſelect 
committee appointed by them, and on refuſal may be pro- 
ceeded againit in the eccleſiaſtical court, or the ſucceecing 
churchwardens may bring an action of account againſt them 
at common law, Churchwardens are comprehended with- 


in the purview of the 7 Fac. 1, and 21 Fac. I. as to plead- 
ing the general iſſue to actions brought againſt them, and 
as to double colls when they have judgment: but in an 
action 
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action on the caſe againſt them for a falſe and malicious pre- 
ſentment, tho' there be judgment for them, yet they ſhall 
not have double coſts; for the ſtatute extends not to ſpiritual 
affairs. Cro. Cor. 285. 


Cruse, benefit of. The benefit of the clergy and burning 


in the hand, reſtores the offender to his credit, coming in 
the place of purgation at common law. Our ſtatutes deny 
clergy in a great many felonies tho? it is allowed in all caſes, 
unle:s taken away by the expreſs words of an act of parlia- 
ment. 2 Hal. P. C. 330. And when the benefit of clergy 
is taken away from the offence, a principal in the ſecond de- 
gree, aiding and abetting the crime is as well excluded from 
his clergy as he that is principal in the firſt degree: but, 
where it is only taken away from the perſon committing the 
Hence, his aiders and abettors are not excluded. 1 Hal. P. 
C. 529. Foſter 356. Sce AccxssaR v. 


CLERGY, beating of, If any perion lay violent hands on a cler- 


gyman, he is ſubject to three kinds of proſecution, all of 
which may be purſued for one and the ſame offence; 1. An 
indictment, for the breach of the king's peace by ſuch aſ- 
ſault and battery; 2, A civil action for the ſpecial damage 
ſuſtained by the party injured; and 3. A ſuit in the ecclefi- 
aitical court, firſt for the correction and health of the ſoul 
by enjoining penance, and then again for ſuch ſum of mo- 
ney as ſhall be agreed on for taking oF the penance enjoined ; 
it being uſual in thoſe courts to exchange their ſpiritual cen- 
ſures for a round compenſation in money; perhaps becauſe 
poverty is generally eſteemed by the moraliſts the beſt medi- 
cine ſor the ſalvation of the foul! 9 Ed. 2. c. 3. 4 Black. 
Com, 218. 


CLieEvT, See Arron vv and CouxszEr. 
Croarus. By the 6 C. 1. c. 23. The wilful and malicious 


tearing, cutting, ſpoiling, burning or defacing of the gar- 
ments or cloaths of any perſon paſſing in the ſtreets or high» 
ways, is felony, See TAYLOR. 
LOSE, See LanD, 
OACH, See CARRIER, 
obi. When a man having made a will is deſirous of al- 
tering it, or of adding ſomething to it, it is uſually done on 
a ſeparate paper and annexed to the will to be taken as part 
thereof, and this is called a codicil, from the latin cadicillus, 
alittle book or writing. Godo(ph. p. I. c. 1. / 3. 
OLLECTING goods of the deceaſed. See ExxcUTOR. 
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ConrrxaTion. Combinations among victuallers or artificen, 
to raiſe the price of provitions or other commodities, or the 
rate of labor, are in many caſes ſeverely puniſhed by parti. 
cular ſtatutes; and in general by the 2 and 3 Ed. C. c. 1, 
either the forfeiture of 101, or 20 days impritonment, with 
an allowance of only brcad and water, for the fir{t offence; 
20 l. or the pillory for the ſecond ; and 40 l. for the third, 
or elſe the pillory, loſs of one ear, and perpetual infamy. 

Commiss1on of Bankrupt. See PAxKRUPT. 

CommiTmEnNT, If a bankrupt abſconds, or is likely to run 
away, between the time the commiſſion is iſſued and the 
laſt day of the ſurrender, he may by warrant from the judge 
or juſtice of peace be apprehended and committed to the 
county goal, 2 Black. Com. 481. , 

Wherever a conſtable or private perſon may juſtify the 
arreſting another for felony or treaſon, he may alſo juſtify 
the committing him to the common goal. 2 Hawk, P. C. 
116, 117. But it is by all means moſt adviſeable at this day 
for any private perſon who arreſts another for felony, to 
bring him before ſome juſtice of peace, that he may be com- 
mitted or bailed by him. Hal. P. C. 91, 112. | 

A juſtice of the peace may detain a priſoner a reaſonable 
time, in order to examine him; and it is ſaid that three days 
is a reaſonable time for that purpoſe. 2 Hat. P. C. 11g, 
Cro. Elix. 829. 830. See FALSE IMPRISONMENT, 

Common. Tho' a commoner hath only a limited intereſt in 
the ſoil, yet he may diſtrain beaſts doing damage, or bring 
an action on the caſe, &c. but not being abſolute owner of 
the ſoil, he cannot bring a general action of treſpaſs for? 
treſpaſs done upon the common. 2 Leen, 201. 4 4464. 187, 
Vern. 308. 3 Will. Rep. 257. Nor can he diſtrain or drie 
out the cattle of the lord or tertenant, doing damage; and 
if the lord ſurcharges the commoner, - his proper remedy is 
an action on the caſe, 17. 104, 

A commoner cannot cut down buſhes, fern, &c. for the 
improvement of the common. 1 Sid. 251. Nor in caſe ot: 
flood make a trench in the ſoil, ' 1 Roll. Abr. 405. unlels 
by ſpecial cuitom, If the land be full of mole-hills, he may 
dig them down, for this is a reforming a thing abuſed, 
which he may do tho' he is a treſpaſſer if he makes any ne# 
thing. 1 Bor. 228. 
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Every commoner may break the common if it be ineloſed. 
1 Rull. Abr. 400. 2 Mad. 65, 66. And if the tenant of the 
frechold plough and ſow it with corn, the commoner may 
put in his cattle to eat the corn growing. 2 Leon. 202, 203. 
See LAND. 

Couuox Scold. A common ſcold is a public nuſance to the 
neighbourhood : for which offence ſhe may be indicted. 6 
Med. 213. And when convicted may be plunged in the wa- 
ter in a cucking or ducking ſtool, 3 [n/t. 219. 

ConrosITION with' Creditors, It is a very frequeut practice 
where a debtor (who is in deſperate circumſtances) together 
with his creditors are deſirous of ſaving the expence, &c. of 
a commiſſion of bankruptcy, to compound for his debts by 
granting an aſſignment of all his effects to certain truſtees, 
who are empowered to make an adequate dividend to the ſe- 
veral creditors, executing the deed of truſt, 

ComrounDING Felonies, Is where the party robbed not only 
knows the felon, but alſo takes his goods again, or other 
amends, upon agreement not to proſecute: this is puniſhed 
with fine and impriſonment. 1 Hawk. P. C. 125. By the 
25, Geo. 2. c. 36. if any one even advertiſes a reward for the 
return of things ſtolen, with no queſtions aſked, or words 
to that purport, the advertiſer and printer are liable to a 
forfeiture of 501. each. | 

CompounpiING informations, By the ſtat, 18, Eliz, c F. if 
any perſon, informing under pretence of any penal law, 
makes any compolition without leave of the court, or takes 
any money or promiſe for the defendant to excuſe him, he 

ſhall forfeit 101. ſhall ſtand in the pillory two hours, and 
ſhall be for ever diſabled to ſue on any popular or penal ſta- 
tute, | 

CompuLsIon. It is looked upon as excuſable by our laws where 

vicious acts are done through unavoidable force or compul- 
fron ; and here nothing but the matrimonial ſubjection of 
the wife to the huſband will excuſe : for neither a ſon or a 
ſervant are excuſed for the commiſſion of any crime whatever 
by the command or coercion of the parent or maſter, 1 
Hawk, P. C. 3. Though in ſome caſes the command or 
authority of the huſband, either expreſs or implied, will 
privilege the wife from puniſhment even for capital offences. 
And therefore if a woman commit theft, burglary, or other 
civil offences againſt the laws of ſociety, by the coercion of 
her huſband, or merely by his command, which the law 
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conſtrues a coercion ; or even in his company, his exampl, be comp 
being equivalent to a command; ſhe is not guilty of au as this r1 
crime; being conſidered as acting by compulſion and not of of mere 
her own will. 1 Hal. P. C. 45. See awo Housz and bond or 
THREATS, aver the 
Convpition, See Act and Bowp. ment; a 
Conress10xn of Action. When an action is brought again : the cont 
perſon, and the party pays part and deſires time to pay the tors or ſt 
remainder, or has time given him to pay the whole, it i; As to 
the moſt ſecure and efteftual method for the plaintiff to only, are 
inſiſt on a cagnecit from the defendant, which is a little WI fer ade 
writing drawu up and ſigned by the defendant in the pre. WE without : 
ſence of a ſubſcribing witneis, wherein the detendant con- is conſtri 
feſſes the action, and acknowledges that the plaintiff hath WM the grant 
ſuſtained damages to ſuch a ſum, and conſents that judg- Deeds 1 


ment may be entered up for the ſame with coſts of ſuit v 13 E/iz, 
be taxed, ſo that execution be ſtayed till ſuch a day, and ceive bog 


that the ſheriff ſhall levy the coſts of execution with lis Elz. c | 
poundage and officers fees, and that he will bring no writ deed void 
of error in that cauſe, N. B. An attorney muſt be prejent Woxsrin acy 
on the defendant's behalf, and it is uſual for him to be the cious indi 
ſubſcribing witneis. this the 1; 


Coxjuzarion. By the 9 Ges. 2. c. 5. no profecution ſhall either by 
be carried on for conjuration, witchcraft, ſorcery, or in-W but again: 
chantment. But perſons pretending to uſe witchcraft, tel way, by a 
fortunes, or diſcover ſtolen goods by {kill in hidden ſciences, WM proſecutic 
are puniſhable with a year's impriſonment, and ſtanding tour a recompe 
times in the pillory, expoſed) i! 

CovsANGUIN ITV. See DESCENTS. ol the rec. 

CoxsipERATIOxN. As to the conſideration ofcontracis, that which fecutions ! 
is the price or motive of a contract is called the conſiderationi dittment, 
A good conſideration is fuch as blood or natural affection, found ſuch 
hut theſe conſiderations may ſometimes be ſer afide, and tha Cartb. 421 
contract be made void, as when it manileſtly tends in 3 ation for 
conſequences to defraud creditors, &. But a v:[u«ble c an indict 
fideration, as for marriage, for money, for work done, & ject-d by tl 
can never be impeached in law, and if it be of a fufficienſi plain if, 1 
adequate value, 1s never ſet aiide in equity, 2 Black, Cn which this 
444. However,: 

A conſideration of ſome ſort is abſolutely neceſſary ſaſ to juſtify t. 
the forming of a contract, for a naked promite or agreemeUWProjecution 
to do or pay any thing on one fide, without any compenlprsrABLE. 
tion on the other, is totally void in law, and a man cannd upon him t 
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be compelled to perform it. Dr. and Stud. d. 2. c. 24. And 
as this rule was introduced chiefly to avoid the inconvenience 
of mere verbal promiſes, if a man enters into a voluntary 
bond or gives a promiſſory note, he ſhall not be allowed to 
aver the want of a conſideration in order to evade the pay- 
ment; and courts of juſtice will ſupport them both as againſt 
the contractor himſelf ; but notto the prejudice of credi- 
tors or ſtrangers to the contract. Mid. 446. 

As to deeds, ſuch as are made upon good conſideration 
only, are conſidered as merely voluntary, and are frequently 
ſet aſide in favour ot creditors. And a deed or other grant 
without any con{ideration, is as it were of no effect, for it 
is conſtrued to enure, or to be effectual only to the. uſe of 
the grantor himſelf. Perk. ſ. 533. 

Deeds muſt not be founded upon uſurious contracts. Hat. 
13 Eliz, c. 8, Nor upon fraud or colluſion, either to de- 
ceive bona fide purchaſers, or juſt and lawful creditors, 13 
Eliz. c. 5. For any of theſe conſiderations will make the 
deed void, See Grer and CasE. 
oxsPIRACY. Contpiracy is where two or more prefer mali- 
cious indictments or proſecutions againſt another, and for 
this the law has given a very adequate remedy in damages, 
either by an action of conſpiracy, (which cannot be brought 
but againſt two at the leaſt;) or which is the more uſual 
ray, by a ſpecial action on the caſe for a falſe and malicious 
proſecution. In order to carry on the former (which gives 
a recompence for the danger to which the party has been 
expoled) it is neceſſary that the plaintiff ſhould obtain a copy 
of the record of his indictment and acquittal; but, in pro- 
ſecutions for felony, it is uſual to deny a copy of the in- 
dictment, where there is any the leaſt probable cauſe to 
found ſuch proſecution upon. Finch. L. 305. F. N. B. 116. 
Larth. 421. Lord Rm. 253. 3 Black. Com, 126. But an 
action for a malicious proſecution may be founded on ſuch 
an indictment whereon no acquittal can be; as if it be re- 
ject-d by the grand jury, &c. For it is not the danger of the 
platn:ift, but the ſcandal, vexation and expence, upon 
which this action is founded. 10 Mod. 219. Stra. 691. 
However, any probable cauſe for preferring it is ſufficient 
to juſtify the defendant. 3 Bl. Com, 127. See Malicious 
Prolecutions. : 

STABLE, A perſon duly elected conſtable refuſing to take 
upon him the office, may, if preſent, be fined by the court: 
and 
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and if abſent, on having a certain time and place appoint 
him to be ſworn before a juſtice, may after notice of ſug 
appointment and preſentment at the next court be amercy 
5 Mod. 130. 8 Co. 38. 

Alſo in either caſe he may be indicted, either befor 
juſtices of yer & terminer, or at the ſeſſions of the peace, 
2 Hawk. P. C. 64. 2 Stra. 920. 

Attornics and other officers attending on the courts x 
Weſtminſter Hall are exempted from ſerving the office d 
conſtable, and if choſen they may have a writ of privilege 
Ney 112. 1 Mod. 22. 

So are aldermen, ſurgeons, apothecaries, &c. And pn 
ſecutors of felons to conviction, or the, perſon to whom hf 
ſhall aſſign the certificate; alſo, perſons ſerving for then 
ſelves in the militia, during fuch ſervice, See Arn 
Hovse, and FALSE ImeprRISONMENT. 

Contract, Contracts are divided into contracts expreſs n 
implied. And where there are frauds in contracts, an adi 
on the caſe will lie. See CoxnsIDERATION, GIFT and Su 

Coxnveyances. See AGREEMENTS. 

CoraxckNERS. If one ſeized of an eſtate of inheritance d 
leaving only daughters, ſiſters, aunts, or other females | 
kin in equal degree, and the eſtate deſcends to any of the 
they are ſaid to be held in coparcenary, and to make b 
one heir to their anceſtors. Co. Lit. 241. and have but o 
eſtate among them. Co. Lit. 163. 

In this inheritance ſometimes the deſcent is in capita; 
where a man hath iſſue two daughters, and dies, the delice 
is in capita; therefore each ſhall inherit alike ; and fon 
times the deſcent is in /{zrpes, as if a man hath ifſuet 
daughters and dies, and the eldeſt daughter hath iſſue n 
daughters, and the youngeſt one daughter, all theſe f 
ſhall inherit, but the daughter of the youngelt ſhall have 
much as the other three. Co. Lit. 164. U. But if the ci 
had iſſue ſeveral ſons and daughters, the eldeit fon only 
ſuch daughter ſhould inherit his anceſtor : but all the dau 
ters of the youngeſt, however many they might be, ſho 
hold their mother's moiety in coparcenary with him. Ja 

Parceners to recover poſſeſſion muſt join in the præc 
Co. Lit. 164. 

Coparceners may make partition of their eſtate: 


where one coparcener will not agree to make partition 
luntal 
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- ſuntarily, a writ de partitione facienda, lies for the other co- 
ot ſuck r , 
——_— arceners againſt him. Co. Lit. 167. a. 
9 They may ſue and be ſued jointly. Co. Lit. 164. And 
1 the entry of one ſhall in ſome caſes enſure to the entry of 


e peact them all. 16. 188, 243. They cannot have an action of 

"Wl treſpaſs againſt each other; but herein they differ from joint- 
tenants, that they are alſo excluded from maintaining an 
action of waſte. 2 Inſt. 403. For copartners could al- 
rivileg ways put a {top to any waſte by a writ of partition, but *till 

"Wl the iffat. H. 8. joint-tenants had no ſuch power. There 
are alſo other diſſerences between joint-tenants and copar- 
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nd pro op 
_ ceners: as, 1. Parceners always claim by deſcent, joint- 
_ tenants always by purchaſe, Therefore if two ſiſters pur- 
Wu Wl chiſe lands to hold to them and their heirs, they are joint- 
| CIi 


tenants. Lit. /. 254. And hence it likewiſe follows, that no 
lands can be held in coparcenary, but eſtates of inheritance, 
which are of a deſcendible nature ; whereas not only eſtates 
in fee and in tail, but for life or years, may be held in joint- 
tenancy. 2. There is no unity of time neceſſary to an eſtate 
in coparcenary, for if a man hath two daughters, to whom 
his eſtate deſcends in coparcenary, and one dies before the 
other, the ſurviving daughter is the heir of the other, or, 
when both dead, their two heirs are til] parceners. Co. Lit. 
164, 174. 3. Parceners are properly intitled each to the 
whole of a diſtinct moiety, and of courſe there is no ſurvi- 
vorchip among them, for each part deſcends ſeverally to 
their reſpective heirs, 
"YHOLD, Tho? c pyholders are tenants at will, yet their 
eſtates ſhall deſcend to their heirs, and ſuch deſcent ſhall be 
governed by the rules of the common law. 4 Co. 22. a, 

Pur it is not aſſets in the heirs hands; neither ſhall a wo- 
man have dower in it, nor a man be tenant by the curteſy, 
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the da Every copyiolder may take hedge-bote, houſe-bote, and 


be, ſho plough-bore upon his copybold, but this may be reſtrained 
by cuſtom, 13 Co, 68, 2 Bun. 329. 


— A copy holder may diſpoſe of his lands, and bar the wife 
wen ther f-:e-bench, unleſs there be a particular cuſtom that 
Gate: = hall avoid any alienation, &c. Cre. Fac. 36. 

10 t a copy holder in fee accepts a leaſe for years of the 


ame! nd from the lord, this determines the copyhold eſtate, 
jut it he takes a Icaſe for years of the manor, this is only 
a ſuſpen- 


luntal 
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| | a ſuſpenſion of his copyhold during the term. 2 Co. 16,1, 1.8. 
. | Cro. Jac. 84. a TOE N his offic 
| If a copyholder releaſes to his lord, this is an extinguiſh, forſeit 4 

1 


ment of his copyhold ; ſo if the lord fell the freehold of the certify! 


it inheritance of the copyhold to another, and then the copy. By th, 
W - holder releaſes to the puichaler, this extinguiſacs the copj- an pa 

. hold intereſt. 1 Keb. 808. 1 Lec. 102. | office, ſh 

7 A copyholder cannot implead or be impleaded in rel (3, or! 
; actions, or that concern the reality, any where but in te ore, th 
4 Jord's court, for there being a court for that purpoſe, all of ce. 

1 the lord being the judge thereof, it is his duty and mteret And b 
| to determine the controverſies of his tenants, and their he be. 


232. 


not cognizable at common law. Cz. Lit. 60. a. Maur 68, 
But actions merely perſonal, the copy-holder may ſue at 
common law. Co. Copyb. 143. 


7} £Y 5 
1 o Gs 40, 


» SH , 
. 


[ot by att 0 
[' The lord of the manor may implead or be implead: b 4 c 9 
1 and avow for the rent or ſervices of his copyholder in an A 3 
1 court of Weſtminſter, otherwiſe he would be judge bus, * 
party. 1 Roll, Abr. 374. 1 Salt. 186. au uinſt the 
0 A leſſee of a copyholder for a year may maintain Murz. Nn. 
, ejetment, for the common law warrants his term, and ther tte marſh: 
21 fore gives him remedy in cafe he is put out of his poſſeſſion cannot ſue 
ſo may a leſſee by licence: allo where by cuſtom a cp Aggres: 
W holder may make a leaſe, ſuch leflce may maintain an ezle* various] 
ment. 4 Co. 26. herefore g 
If the wife of a copyholder in ſee, by ſpecial cuſtom, n 04. b. Rays 
cavers dower by plaint in the court of the manor and 50Wrtin & wit 
damages, an action of debt will not lie at common Jaw A corpor 

the damages. 4 Co. 30. b. Marr 410. Welles, &c. 
Coroxers. They are ſo called, becauſe they deal prine fon, bec 

pally with pleas of the crown, and were formerly the pH, 515. 


cipal conſervators of the peace within their counties, 4. J. 
471. 2 In. 31. 

If a coroner be remiſs in coming to do his office when 
is ſent for, &c. he ſhall be amerced by virtue of the itat 
de Caron, Salk. 377. And if he returns a wrong preſentme 
an information will be granted againſt him. Comb. 386. 

By the 3 Ed. 1. c. 9. coroners concealing felonies, I Ir . eotpo 
not doing their duty thro' favor to the miſdoers, ſhall N. 216 q; 11 
impriſoned a year, and fined at the king's pleaſure. io commit 

Alſo by the 3 H. 5. c. 1. If a coroner be remiſs, Wer or 
make not inquifitions upon the view of the body lan, to be. 
murdered, he ſhall forfeit for every default 100 s. And a in thei 
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16. . 1 H. 8. c. 7. if any coroner ſhall not endeavor himſelf to do 
his office upon any perſon dead by miſadventure, he ſhall 

guild. forfcit 40s. And by 3. II. 7. c. 1. if any coroner do not 

of the WM certify his inquiſition, he ſhall forfeit 100 s, 

r COpy- By the 25th C. 2. c. 29. If any coroner not appointed by 

cop - an annual election, or whoſe oſhice is annexed to another 
ofice, ſhall be convicted of extorting more than his lawful 

in rei bees, or of wilful neglect of his duty, or miſdemeanor in his 

t in the once, the court may adjudge him to be amoved from his 

we, and off: ce. 

interet And by the writ de Coron. exoner, he may be diſcharged 

ere he be dilabled to execute his office. F. N. B. 163. 5. 

lar 000 P. C. 48. 8 Co. 41. 2 List. 32. 

y ive Mon aTIors. Corporations aggregate muſt ſue and defend 
by attorney; and therefore the proper proceſs againſt them 

pleadel is a % ringas. Co. Lit. 66. 

r in A corporation aggregate cannot diſtrain in their own per- 

doe bns, but by their bailiff, and therefore no replevyn lies 


ag inſt them by the name of their corporation, 1 Brewnl, 
75. Nor can they be declared againſt as in the cuſtody of 
the marſhal. 6 Med. 183. 2 Ld. Reym. 1532. And they 
cannot {ue as a cemmon informer. 2 Fra. 1241. 

Aggregate corporations conſiſting of a conſtant ſucceſſion 
of various perſons, can regularly do no act without writing; 
therefore gifts by and to them muſt be by deed. Cs. Lit. 
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uſtom, Sz, b. Raym. 194. And they are capable of purchaſing and 
r and errting with their poſſeſſions, 45 K. 3. 2, 3. 


on la A corporation aggregate may take any chattel, as bands, 


eiſes, &c. in its political capacity, which ſhall go in ſue- 


eal print non, becauſe it is always in being. Co. Lit. 46. b. 1 Noll. 


y the pra. 515. But reguiarly, no chatrel ſhall go in ſucceſſion, 
es. 4+ 1h caſe of a ſole corporation. Co. Lit. 46. b. except this ge- 


ral rule be avoided by cuſtom. 4 Co. 65. Cro. Eliz. 464, 
ce when Wh: - 


the NA If a leaſe for years be made to a biſhop and his ſucceſſors, 
reſentmeſhea the biſhop dies, this ſhall not go to lis ſucceſſors, but 
nb. 390. his cxecutors. Co. Lit. 46. b. 

felonies, WI If 2 corporation aggregate diſſeiſe to the uſe of another, 
rs, ſhall W's ore diſreitors in their natural capacity, and the perſons 
ure. % committed the wrong ſhall be charged therewith : and 
remiſs, MW: mayor or other member of a corporation procure a falſe 
ody fla urn to be made to a mandamus, they may be procecded 
) So an alt in their private capacities. 1 Salt. 192, 
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If lands are given to a corporation, which is afterry! 


diſſolved, the donor ſhall have the lands again. Co. Lit, 


a. 1 Roll. Abr. 816. 

Coarsz. The parſon who has the freehold of the foi! i 
church-yard, may bring an action of treſpaſs againſt ſucht 
dig and diſturbit: and if any one in taking up a dead hy 
ſteals the ſhroud or other apparel, it will be felony, 3 
110. 12 Rep. 113. 1 Hal. P. C. 515. For the proyer 
thereof remains in the executor, or the perſon who wa 
the charge of the funeral. See GravesTONE, 

Cos rs. See the AppenDA. 

Corraces. By the 31 Eliz. c. 7. No cottage ſhall be eres 
without four acres of freehold land ol inheritance, to 
occupied therewith on pain of forfeiting 101. to the hi 
and 40s, per month during its continuance : and no on 
or occupier of a cottage? ſhall ſuffer any inmates therein, 
more families than one to inhabit there, on pain to for 
10 s. per month to the lord of the leet. This rigid ly 
ſeldom or never put in execution, 

Covenant, Where two or more agree together by di 
writing, to do or not to do ſome act or thing, it is cal 
covenant; and where a man covenants to do a certain 
&c. and neglects or refuſes, an action of covenant lies 
the breach. 

Where a man covenants to pay a certain.ſum of n 
and does not pay it on the day appointed, an a7: 
lies. 

Action of debt is a proper remedy which the law give 
the recovery of rents reſerved upon leaſes for years; but 
formerly extended not to freehold rents; but now i 
8 Ann. c. 14. perſons leaving any rent in arrear, d 
upon any leaſe or demiſe for life or lives may bring: 
of debt for them in the ſame manner as they might 
done in caſe ſuch rent were reſerved upon a leaſe for) 

Action of debt does not lie againſt an original leſſeg 
covenant for payment of rent, after acceptance of rent 
the aſſignee, but action of covenant does; yet where 
is no acceptance it does, for the perſonal privity of e 
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remains, tho? the privity of eſtate is gone. 3 Rep. 220 Jueltions t 
after the leſſee's death it is then a real contract an('*rs of fact 
with the land. 1 treaſon as 

If one man covenants to pay another 201. at a Fee may ma 


day; tho' he may have action of debt for the 20 l. 


COU 


f:i4 he may have an action of covenant at his election. 2. 


FP Danv. 229. : ; 

f a mau grants an annuity for years, an action of debt 
une be brought during the years, for being a grant for 
feb WY 3<515 it is by the deed as a contract. Co. Elix. 268, 895. 


ad hot 1 Bulſir. 151. 2 New Abr. 18. See ANNUITY, 


, 3h If A. covenants with B. to pay him ſo much money as he 

proper ſhall expend in repairing, &c. a ſhip, and B. expends 300 l. 

o u eccordingly, debt or covenant lies. 2 New Abr. 20. And 
debt was adjudged a good action tho? the certainty of the 
debt did not appear by the deed. 2 Fon. 184. 

be ee ll a leſſee for years aſſign over his whole term by inden- 

ce, w iure, reſerving rent, the lefſee by the name of rent, may re- 


tue cr in an action of debt upon the contract; altho' it was 
bjeted, that the leſſee having no reverſion, it was a term 
in groſs, and therefore not recoverable 'till the term was 
zpired, Carth. 161. 

Debt would alſo lie againſt a ſecond aſſignee. Carth. 162. 
Hlulband poſſeſſed of a term in right of his wife, makes a 
eaſe for half the term, and dies, his executors ſhall have 
ebt for the rent, and yet the wife ſhall have the reverſion. 
Wer 227. 4 
Action of debt will not lie for a wager. Ld. Raym. 69. 
ee GAMING. 

On a covenant or promiſe to pay money, &c, as often as 
e money is not paid according to it, ſo often there is a 
reach of the covenant or promiſe, and conſequently ſo 
ſten an action will lie. Ce. Lit. 292. b. 

If a man leaſes lands for years, reſerving yearly 201, at 
t now Mr quarterly payments, debt lies for one quarter before 
\rrear, Mfe other quarters are paſt. Co. Lit. 47. 5. 292. 5. So, if 
Vbriag krving weekly during the term nine quarters of wheat. 
y might Roll. Abr. 601. See Act. ; 

leaſe for F< At common law, no councel ſhall be allowed a pri- 
+10) leſſeſer upon his trial, upon the general iſſue in any capital 
a—_— unleſs ſome point of law ſhall ariſe proper to be de- 
ot where ed. 2 Hawk, P. C. 400. They are however frequently 
owed. to ſtand by a priſoner at the bar, and inſtruct him 
a queſtions to aik, or even to aſk queſtions for him, as to 
ters of fact, and where perſons are indicted for ſuch 
1 treaſon as works corruption of blood or miſpriſon 
„.at ee, may make their full defence by counſel, not exceed- 
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; : ing two, named by the priſoner and aſſigned by the judg' repi 
1 7 M. z. c. 3. and 20 Geo. 2. c. 30. cout 
i An advocate or attorney that betrays his client's can, tion 
i or that being retained neglects to attend the trial, by mea 18 
| whereof the cauſe is loſt, is liable to an action on the cat thi 
5 Pinch. l. 188. But if a man diſeovers his evidence to huſh; 
73 lawyer, tho' this counfel ſhould afterwards become coun(: Ii 
; for another, and diſcovers this evidence, yet no action li plain; 
Fl againſt him, becauſe he was not retained. 1 Noll. Abr, gi ſongh 
. Counſel guilty of deceit or colluſion are puniſhable by tz ing hi 
1 ſtat. 1/2/tm. 1. 3 Edw. 1. c. 28. with impriſonment for ried h. 
Li year and day, and perpetual filence in the courts: Th &c. w 
a puniſhment may be now inflicted, for groſs miſdemeanor; riage, 
1 practice, Raym, 376. Caray, 
[4 If I retain a lawyer to be my counſel to obtain fuck #00the 
U. manor, if he does his duty, tho' he does not obtain it, ection 
| action lies againſt him: But if he afterwards becomes f herein 
counſel of my adverſary in this matter againſt me; an ad accordi 
upon the caſe will lie againſt him. 1 Roll. Abr. gi. previou: 
SLANDER. 6 band's « 
CounTeryaRTs. It is common in ſome deeds to have fl thole ch 
copies, one for each party: That executed by the ga I. 7A. 
is called the original, and the other the counterpart; | able in t 
the more uſual practice at this time is for all the partie Cre resy, 
execute every part, which renders them all criginals, * & 
orn al 


CREDI BLE WITXESsSs. Sce WITNESS, 

Criminals, Tho? it has been a diſputed point, yet it ! 
the better opinion and not at all incongruous, that a h Ver his lif 
who having been pardoned of a felony, or burnt in 32. The 
hand, ſhould be proceeded againſt in a civil action a U the cy 

| ſait of the party injured ; it ſeems rather agreeable ] charge 

dictates of reaſon, that he ſhould not only for the pg tn oft. 

* : good ſuffer a public example, but alſo anſwer in damag 

10 the injured party. But it is plain that whilſt under p 

7 cution for a criminal offence he cannot be proceeded ag 

in a civil ſuit for the ſame crime, becauſe it would te 

impede all exemplary puniſhment, Stile 346. Yelv. 

Jones 147. Latch 144. 

In caſe againſt a huſband and wife, the plaintiff deg. 0 
that the wife malicioufly, &c. affirmed herſelf to be uy). *. 


this caſe, 
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reputation, and greatly troubled in his conſcience; and the 
court held, that the ground of action being the converſa- 
tion and contract of the wife, could not bind the action. 
1 Sid. 275. 1 Lev. 247. 2 Keb. 399. Twiſden ſaid that 
this action does not lie; becauſe the marrying the ſecond 
huſband is felony, But O? 

However the court held that the action did lie where the 
plaintiff declared that ſhe was a virgin, of good name, &c. and 
ſonght to for marriage by J. S. that the defendant pretend- 
ing himſelf to be a fingle perſon, made love to her, and mar- 
ried her; when in truth he was married to another woman, 


& c. whereby ſhe became of leſs credit, and loſt her mar- 


riage, &c. Skin, 119, 


Cina co#verſatien. Where one commits adultery with 


another's wiſe, this being conſidered as a civil injury, an 
action at common law may be maintained againſt him, 
wherein the huſband uſually recovers very ample damages, 
according to the rank and fortune of the parties, and the 
previous behaviour and character of the wife, and the huſ- 
band's obligation by ſettlement or otherwiſe to provide for 
thoſe children, which he has reaſon to ſuppoſe are ſpurious, 
I. of Nift Prius. 26. As a public crime this offence is puniſh» 
able in the ſpiritual courts, | 


Crtresy, Where a man marries a woman who is ſeiſed of 


lands, &c, in fee ſimple or fee tail; and has by her iſſue 
born alive which was capable of inheriting his eſtate, In 
this caſe, he ſhall, on the death of his wife, hold the lands 
for his life, as tenant by the curtely of England, Litt. J. 35. 
32. The huſband by the birth of the child becomes tenant 
by the curteſy iti]. Co. Lit, 29. And may do many acts 
to charge the lands; bat his eſtate is not conſummate till the 
death of the wife. [b:2, 30. 


D. 


iD Boyy, See Cokrsx. 
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Drrexpaxt. It may not be improper under this title to point 


out the proper objects to whom the law looks 1or the redieh 
of injuries. 
Debt. 

An action of debt muſt be brought againſt the pam 
that originally owed the ſame, if he be living; but afte 
his dꝛath againſt his executor, if there be any that hat 
taken upon himſelf the executorſhip. 

If the original creditor died inteſtate, then it lies again 
the adminiſtrator, but if none be appointed by the ordinar, 
then againſt the ordinary himſelf, and if he dies poſſeſſed 
of the goods, then againſt his executor. 

Tf an executor die after he has accepted the adminiſtration, 
then againſt his executor, and fo on ad infinitum : But when 
no ſuch executor of the executor be made, then againſt the 
adminiſtrator de bonis nan; and if the adwiniſtrator of thy 
firit inteſtate, then againit the adminittrator of that adm 
niſtrator, being adminiſtrator de b2nis non. 5 Co. 9. Dy 
112, 160, 271. 

But it lies not againſt the executor of an adminiſtrator fi 
the debt of the inteſtate, vide ib. and F. N. B. 120. Wiſin 
2. c. 19. Nor will it lie againſt an executor or adiminiſtrata 
of a leſſee for years for rent, where the leſſee or his exc 
cutors or adminiſtrators have aſſigned the term. 3. Co. 2; 

Action of debt lies againſt an heir bound by the deed 
the anceſtor, where the executors have not ſufficient ; by 
nil per diſcenſum, is a good plea if he alien the affets betor 
action brought, unleſs it be fraudulently to deceive cr 
ditors. 5 Ce. 60. And fee Ney 56. That debt lies again 
the executor of the heir. 

If a woman ſole be indebted and afterwards take a hu 
band, it becomes the debt of both, and the wife ought! 
be ſued together with the huſband, and if the action! 


| abated by the death of the huſband, the wife may be agii 


ſued for this debt. Pract. Reg. 105. But if the wom: 
dies, the man is not liable, unleſs judgment was had agai 
them both during the marriage. See Ny 19, Where t 
wite ſhall not be ſued for the huſband's debt. 

If a feme, leſſee for life, takes huſband and dies, debt | 
againſt the huſband for rent iſſuing out of the land incum 
during coverture; for he took the profits out of which t 


rent iſſued, 10 H. 6. 11. 26 E. 3. 64. 1 Roll. Atr. 5 
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Alſo it lies againſt him or his executors, for the arrears of a 
rent charge incurred during the time he took the aſſets. 4 
Co. 49. b. 

An infant is liable to pay for his meat, drink, cloaths, 
phylic, teaching, and other neceſſaries; but if he enter into 
a bond for it, or come to an account, an action of debt doth 
not lie againſt him on the account ſtated, and he may avoid 
the bond by pleading infra etatem. 18 Ed. 4. 3. 

If a leflee for years aſſigns all his intereſt to another, the 
leſſor may have an action of debt againſt the leſſee. 4 Leon. 
17. 3 C9. 24. But if he once accepts the rent from the 
aſſignee, he ſhall not afterwards charge the leſſee for rent due 
after the acceptance. 3 Co. 24. bo Marrow and Turpin. 
Mer G00. pl. 829. 2 And. 133. And fee 1 Sid. 402. For 
in the acceptance of the rent from the aſſignee, notice of the 
aſſignment is implied. March and Brace, Cre. Jac. 334. 
adjudged. 2 Bult. 152. adjudged. And ſee 1 Roll. Keps 
366. But tho' he refuſes to accept the aſſignee as his tenant, 
yet he may after charge him in an action for the rent, if he 
pleaſes, Devereux and Barlew, 2 Saund. 181, « 

If a leaſe for life or years be made to an huſband and wife, 
reſerving rent, an action of debt for rent arrear may be 
brought againſt both, for this is for the advantage of the 
wife. 17 . 4. 7. 1 Roll. Ar. 348. 

Caſe. 

If I deliver my horſe to a ſmith to ſhoe, and he delivers 
him to another ſmith who pricks him, I may have an action 
on the caſe againſt him, though I did not deliver the horſe 
to him. 1 Roll, Abr. go. 

If I deliver goods to A. who delivers them to B. to keep 
to the uſe of A. and B. waſtes them, I may have an action 
upon the caſe againſt B. though I did not deliver them to 
him. Jdem. 

No malter is chargeable with the act of his ſervant, but 
when he acts in execution of the authority given by his 
maſter, and then the act of the ſervant is the act of the 
maſter, 1 Salk. 282. 

If the ſervant of a taverngr ſells wine that is corrupt, 
knowingly, action of deceit does not lie againſt the ſervant, 
tho” the maſter did not command him to ſell it to any parti- 
cular perſon, for he did it but as ſervant 3 but an action on 


the eaſe lies againſt the maſter. 9 H. 6. 53. 1 Rell, Abr. 
93 


G 2 But 


% 

" 

: 

CL 
| 
bu 
el 
[! 
i 
: 
£34 
4 


84 9 7 


But if a ſervant ſells an unſound horſe, or other merchan 
Cize, in a fair, no action lies againſt the maſter, for he does 
not command him to ſel] to any particular perſon ; yet it 
the ſervant by the command and covin of the maſter, ſells 
to any particular perſon, an action lies againſt the maſter, 
for then it is his own ſelling. Idem. 2 Rall. Rep. 6. Pig. 
143. Bridgm. 128. 

If an attorney in an action of debt knows of, and wa 
witneſs to a releaſe of the debt made antecedent to the com- 
mencement of the action for it, yet as the attorney acts only 
as a ſervant, &c. in the way of his calling and proſeſſion no 
action lies againſt him. 1 Hd. 209. 

If a goldſmith makes plate, in which he mingles drof:, ſo 
that it is not according to the ſtandard, and by his ſervant 
ſells it; an action hes againit the maſter becauſe it fails in 
the price in ſilver. Cra. Fac. 471. 2 Roll. Rep. 28. 

An action on the caſe was brought againft huſband and 
wife, for retaining and keeping the plaintiff's ſervant, and 
judgment was h: ad accordingly, 2 Lev, 63, 

An action of met lies not againſt an huſband and wife 
on a promiſe made by the wite during marriage, for as to 

he wiſe, it is void. Palm. 313. 

For all wrongs or treſpaſſes done by the wife during mar- 
riage, the action mult be againit both huſband and wife. 
See BARON and Frme, 

8 ian 2 cer. 

If two flander one they muſt be ſued ſeverally : for as the 
words ſpoken by the one are not the words ſpoken by the 
other, they cannot be charged jointly. Cra. Ja. 647. Paim, 
313. Dyer 19. If the flander proceed from the wife, the 
huſband and wife muſt be ſued and not the wife love; 

If a man flanders my Side. whereby I am wrongfully 
diſturbed in my poſſeſſion, a remedy may be had either 
abit the treſpaſſer or ſlanderer. Allen. 3· 

T reſpaſs. 

If A: commands or requeſts B. to take the goods of C. 
and B. does it, an action of treſpaſs lies againſt A. as well us 
againſt B. Salk. 409. 

Ir A. agrees to a treſpaſs with force, which has been 
committed 'by B. to the ute of A. an action of treſpaſs. lies 
againſt A. although it was not done either in AN of 
his command, or at his requeſt. Pro, Treſp.;0. 113, * 
2 ur 
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Put it B. has been compelled by C. to commit a treſpaſs 
with force, the latter only is liable to this action. S5. 65. 

If divers have been parties to a treſpaſs with force, the 
party injured has his election to bring an action againſt them 
all, or againſt any one or more of them. 8 Rep. 1 59. 

But if the party injured by a treſpaſs with force has 
brought this action againſt ſome one or more of the parties 
to the treſpaſs, he cannot bring a ſecond action again any 
other of them. Cru. Llix. 667. 6 Rep. 7. Hob. 137. 

If a ſervant without either the command or aſſent of his 
maſter, puts a beaſt of his maſter's into the cloſe of J. S. the 
maſter is not liable to an action of treſpaſs, but the ſervant 
is. 2 Roll. Abr. 553. 

But if a wiſe does fo, it lies againſt her huſband. Did. 
Trover. 

If goods come to a wife by trover, the action may be 
brought againſt the huſband and wite; but the converſion 
waſt be laid only in the huſband, becauſe the wife cannot 
convert goods to her own uſe; and the action is brought 
againit both, becauſe both were concerned in the treſpaſs of 
taking them. CY. Lit. 351. 1 Roll. Abr. 6, 348. Telv. 166. 
N'sy 79. 1 Leen. 312. Crs, Car. 494, 254. 

D:i:tvEry or Goos. See BAILMENT AND SALE, 

Pe1iivery or Moxty, If A. delivers money to B. to pay over 
to C. and gives C. a bill of exchange drawn upon B. and B. 
accepts it, C. may have an action of indebitatus afſump/it a- 
gainſt B. as having received money to his uſe ; but muſt not 
declare only on the bill of exchange accepted. 1 ent. 153. 
So, if goods are received, 1 Roll, Abr. 32. 

So if A. gives money to B. to pay to C. upon C's. de- 
livering up. Writings, &c. and C. will not do it, an action 
of ind ebitatus will lie for A. againſt B. for fo much money re- 
ceived to his uſe. 6 Mad. 161. 

DrLIVERV of a deed, The delivery of a deed is neceſſary to 
the completion of it, and it is made either by the party him- 
ſeit, or his certain attorney: The party takes the deed in 
his hand, and delivering it back again, ſays, “I deliver 
„this as my act and deed.” And if it be tor any particular 
uſes, he adds, “ for the ſeveral uſes therein mentioned.“ 

Deua xp. See Aer. 

DewolIsninG churches, Cc. By the 9 Geo, 1. c. 22. It is 
end ted, that unlawfully, riotouſly, tumultuouſly, and for- 
cibiy to demoliſh, or to pull down, or to begin to demoliſh or 
pull down, any church, chapel, or meeting-houſe ; or any 
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dwelling-houſe, barn, ſtable or out-houſe; is felony ſay 
clergy. ' 

DeopanD. Whatever perſonal chattel is the immediate cauſe 
of the death of any reaſonable creature, is called a deodand, 
and is forfeited to the king, to be applied to pious uſes, and 
diſtributed in alms by his high almoner. 1 Hal P. C. 419, 
Fleta. I. x. c. 25. Juries have of late very frequently taken 
upon themſelves to mitigate theſe forfeitures, by finding 
only ſome trifling thing, as part of any entire thing, to have 
been the occaſion of the death. Foſter of Homicide. 266, 
DescexnT. Deſcent or hereditary ſucceſſion, is the title whereby 
a man on the death of his anceſtor, acquires his eſtate by 
right of repreſentation, as his heir at law, An heir there. 
fore is he upon whom the law caſts the eſtate immediately 
on the death of the anceſtor; and an eſtate, fo deſcending to 
the heir, is in law called the inheritance. 

The nature of deſcents may be reduced to the following 
rules or canons; | 

1. Inheritances ſhall lineally d-ſcend to the iſſue of the 
perſon laſt actually ſeiſed in infinitum; (as to ſons, daugh- 
ters) but ſhall never lineally aſcend (as to fathers, grand 
fathers, &c,) 

2. That the male iſſue ſhall be admitted before the fe- 
male (or if there be ſeveral daughters and but one ſon, the 
ſon ſhall inherit, in excluſion of all the daughters) ; but 
daughters ſhall ſucceed before any collateral relations (that 
is, if the perſon laſt ſeiſed leave brothers or nephews, &, 
and alſo daughters, but no fon, the daughters who are 
lineal deſcendants, ſhall inherit before the brother's uncles, 
- nephews, &c. who are collateral relations of the perſon lalt 
ſeiſed). | 

3. Where there are two or more males in equal degree © 
kindred, the eldeſt only ſhall inherit (as if there be ſeveral 
ſons, the eldeſt only ſhall inherit in excluſion of the reſt) 
but the females ſhall inherit all together as coparcen.1s; 
without any preference. | 

4. The lineal deſcendants in infinitum of any perſon de 
ceaſed, ſhall repreſent their anceſtor, that is, ſhall ſtand | 
the ſame place as the perſon himſelf would have done had he 
been living: thus, the child, grandchild or gręat- grand 
child (either male or female) of the eldeſt ſon ſhall ſucceed 
before the younger ſon and ſo in infinitum: And theſe 7 
preſentatives ſhall rake neither more nor leſs, but juſt ſo muc 
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2s their principals would have done. As if there be two 
fifters, M. and C. and M. dies leaving fix daughters; and 
then the father of the two liſters dies without other iſſue, 
thoſe ſix daughters of M. hall take among them exactly the 
ſame as their mother would have done and no more : this is 
called ſueceſſion in /tirpes, And in collateral deſcents, if a 
man's heirs be fix nieces, three by one ſiſter, two by another, 
and one by a third, his inheritance is divided into three 
parts, and diſtributed per flirpes. If a man has only three 
daughters, C. D. and E; and C. dies leaving two ſons, D. 
leaving two daughters, and E. leaving a daughter and a fon 
who is younger than his ſiſler; here, when the grandfather 
dies, the eldeſt ſon of C. ſhall ſucceed to one third, the two 
daughters of D. to another third in partnerſhip ; and the ſon 
of E. to the remaining third, excluding the others. 

5. On a failure of lineal deſcendants, or ue of the per- 
ſon laſt ſeiſed, the inheritance ſhall deſcend to the blood of 
the firſt purchaſer ; ſub;e& to the three preceding rules: 
thus if G. S. purchaſe land and it deſcends to his ſon who 
dies without ifſue; whoever ſucceeds to this inheritance 
muſt be of the blood of the firſt purchaſer G. S. Yet when 
an eſtate hath really deſcended in a courſe of inheritance to 
the perſon laſt ſeiſed, none are admitted, but the heirs of 
thoſe thro* whom the inheritance hath paſſed : for all others 
have demonſtrably none of the blood of the firſt purchaſer 
in them, and therefore ſhall never ſucceed : as, it lands 
come to J. S. by deſcent from his mother L. B. in this caſe, 
no relation af his father (as ſuch) ſhall ever be heir of theſe 
lands; and fo vice verſa : So if the eſtate deſcended from 
his father's father, the relations of his father's mother ſhall 
never be admitted, but only thoſe of his father's father. 

The remaining rules are only rules of evidence, calculated 
to inveſtigate who the purchaſing anceſtor was ; which in 


feudis vere antiquis, has in proceſs of time been forgotten, 


and is ſuppoſed to be in feuds that are held ut antiquis. 

6. A ſixth rule or canon therefore is, that the collateral 
heir of the perſon laſt ſeiſed (as his brother, ſiſter, &c.) muſt 
be his next collateral kinſman of the whole blood See BLoop] 
either perſonally or by right of repreſentation, which near- 
neſs of kindred is reckoned according to the degrees of con- 
ſanguinity. Therefore the brother being in the firſt degree, 
he and his deſcendants ſhall exclude the uncle and his iſſue, 
who js only in the ſecond degree, On failure of iſſue of the 
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perfon laſt ſeiſed, the inheritance ſhall deſcend to the iſſue of 
his next immediate anceſtor. Thus if J. dies without iſſue, 
his eſtate ſhall deſcend to his brother, who is lineally de- 
ſcended from his next immediate anceſtor, or father. On 
failure of brethren, ſiſters and their itue, then to the uncle 
of J. who is the lineal deſcendant of his grandfather, and ſo 
in infiaitum, the lineal anceſtor therefore tho' himſelf inca- 
pabie under the firſt rule] is yet the common flock from 
which the next heir muſt ſpring. 

This kinſman who will thus inherit, need not be the 
neareſt kinſman abſolutely ; but he muſt be the neareſt kini- 
man of the whole ; for it there be a much nearer Kiniman 
of the half blocd, a more diſtant one of the whole b/cod ſhall 
be admitted ; for the whole and the half blood can never in- 
herit to each other, the land thall rather eſcheut to the lord, 
If a father has two ſons, A. and B. by different wives, theſe 
two brothers ſhall not be heirs'to each other, nay even if 
the father dies and his lands deſcend to A, who enters and 

dies without iſſue, B. ſhall not be heir to A: but had A, 
died without entry, then B. might inherit; not as heir to 
A. but as heir to their common father who was the perſon 
laſt actually ſeifed. Eſtates muſt deſcend to the iſſue of the 
neareſt canple of anceſtors that have lett deſcendants behind 
them; becauſe the deſcendants of e anceſtor only, are not 
ſo likely to be in the line of that purchaſing aiiceſter, as thole 
who are deſcended from two, 

7. In collateral inheritances the male ſtock ſhall be pre. 
ferred; that is, the kindied derived from the blood of rhe 
male anceſtors thall be admitted before thote from the blood 
of the female, unleis the lands have in tact deſcended from 
a female. Sec Þr00Dp and Exrcurons. 

Drsxxriov. Deſertions from the king's armies in time of 
war, whether by land or ſea, in England or in parts beyond 
the ſeas, 1s by the ſtanding laws of the land (beſides rhe ge- 
neral mutiny act) and eſpecially by the 18 H. 6. c. 19. and 
5 Elix. c. 5. made felony, but not without benefit of clergy. 

DETAINEE. | Sce TROVER, 

DETINUE, 

DEralxixd Goops, See INNXZEPERS, 

DiLAPIDATIONS, See Cask. 

Dis ABIIN G. See Mayurzn. 

DiscovExv on Cath. In man inſtances where diſeoveries are 
wanted to be made, and cannot be obtained but on tlie par- 

. ty's 


ty's owt 
which 1 
he may 
practice 
Pisoß beg! 
DISTRESS. 
in arrea 
is an in 
glecting 
jonal 1e; 
amercen 
out a ipe 
a man fi 
doing h 
in which 
ſatis fact. 
For ſeve 


parliame 
It is: 
be diſtra 


and thin 
and dog 


kept in: 


they by 
diſtraine 
occupati 


any diſt 
or a hort 
Ing a ca 
and alſo 
ling in a 


rider) m 


Valuable 


diſtreſs, 


jn a comr 
to a mill, 
to the ow 
nerally ij 
finds upo 
tenant or 
otnerwine 


landlord, 


the caſe 


Ls 


* 


Tue of 
fſue, 
y de- 
On 
uncle 
ind fo 
inca- 
from 


e the 
kint- 
11man 
7 ſhall 
er in- 
> lord, 

theſe 
ven it 
s and 
ad A. 
cir ta 
perſon 
of the 
zxehind 
re not 
s thole 


e pre- 
of the 
blood 
1 trom 


me of 
zevond 
he ge- 
Jo and 


:lergy, 


ies are 
e pars 


ty's 


DIS 89 


ty's own oath, it may be done by filing a bill in chancery, 
which interrogates him in all material points, &c. to which 
he may be compeiled to anſwer in the common courſe of the 
practic e of that court, See CHANCERY. 

DisoRDbeRLVY HovsEs, &c, See NUSANCES. 

Disra Ess. A diſtreſs may be taken, 1, For any kind of rent 
in arrear, the detaining whereof beyond the day of payment 
is an injury to him that is intitled to receive it. 2. For ne- 
glecting to do ſuit to the lord's court, or other certain per- 
jonal ſervice.” B. Ar. tit. Difireſs. 15. Co. Lit. 46. 3. For 
amercements in a court-lcet but not in a court-baron with- 
out a ſpecial preſcription to warrant it. Brown!. 36. 4. Where 
a man finds beaſts of a ſtranger wandering in his grounds, 
doing him damage by treading down his graſs or the like; 
in which caſe the owner of the ſoil may diſtrain them, ?rill 
ſatisfaction be made him for the injury he has ſuſtained. 5. 
For ſeveral duties and penalties inflicted by ſpecial acts of 
parliament, 3. Black, Cam. 7. 

It is a general rule that all chattels perſonal are liable to 
be diſtrained, unleſs particularly privileged or exempted; 
and things exempted are, 1. All animals wild by nature, 
and dogs, cats, &c, cannot be diſtrained: yet if deer are 
kept in a private incloture for the purpoſe of fale or profit, 
they by this become a Lind of merchandize, and may be 
diſtrained for rent. 2. Whatever is in the perſonal uſe or 
occupation of any man, is for the time privileged from 
any diſtreſs; as an ax with which a man is cutting wood, 
or a horſe while a man is riding him, But horſes draw- 
ing a cart may (cart and all) be diſtrained for rent; 
and alſo if a horſe be taken diing damage, or treſpaſ- 
ling in another's grounds, the horſe (notwithſtanding his 
mee, may be diſtrained and led away to the pound. 3. 

Valuable things in the way of trade ſhall not be liable to 
diſtreſs, as a horſe ſtanding in a ſmith's ſhop to be ſhoed, or 
in a common inn; or cloth at a taylor's houſe ; or corn ſent 
to a mill, or a market; for theſe are ſuppoſed not to belong 
to the owner of the houſe, but to his cuſtomers, But, ge- 
nerally ſpeaking, whatever goods and chattels the landlord 
finds upon the premiſes, whether they in fact belong to the 
tenant or a ſtranger, are diſtrainable by him for rent: for 
otnerwine a door would be open to infinite frauds upon the 
landlord, and the ſtranger has Vis remedy over by action on 
lie caſe againſt the tenant, if by the tenant's default the 
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chattels are diſtrained, ſo that he cannot render them whe 
called upon. With regard to a ſtranger's beaſts which ant 
found on the tenant's land, the following diſtinctions ar, 
taken. If they are put in by conſent of the owner of the 
beaſts, they are diſtrainable immediately afterwards for rent 
by the landlord, So alſo if the ſtranger's cattle break the 
fences, and commit a treſpaſs by coming on the land, they 
are diſtrainable immediately by the leſſor for his tenant) 
rent, as a puniſhment to the owner of the beaſts for the 
wrong committed through his negligence. But if the 
Iinds were not ſufficieatly fenced ſo as to keep out cattle, 
the landlord cannot diſtrain them, ?till they have been [evan 
aud coxchant, i. e. long enough on the land to have laid 
down and roſe up to feed; which in general is held to be 
one night at leaſt, Yet if the leſſor or his ſervant were 
bound to repair the fences and did not, and thereby the 
cattle eſcaped into their grounds without the negligence 
default of the owner; in this caſe, though the cattle may 
have been /evant and couchant, yet they are not diſtrainable 
for rent, till actual notice is given to the owner that they are 
there, and he neglects to recover them. 4, A man's tools 
and utenſils of his trade cannot be diſtrained, and upon the 
ſame principle beaſts of the plough, and ſheep, are privileged 
from diſtreſſes at common law, while dead goods or other 
ſort of beaſts, may be diſtrained, But, as beaſts of the 
plough may be taken in execution for debt, ſo they may be 
for diſtreſſes by ſtatute, which partake of the nature of exe- 
cutions. 5. Nothing ſhall be diſtrained for rent, which may 
not be rendered again in as good condition as it was diſtrain- 
ed: for which reaſon milk, fruit and the like, cannot be 
diſtrained; but by the 2 V. and M. c. 5. Corn in ſheave 
or cocks, or looſe in the ſtraw, or hay in barns or ricks, or 
otherwiſe, may be diſtrained as well as other chattels, 6, 
Lafily, things fixed to the freehold may not be diltrained; 
as caldrons, windows, doors and chimney-pieces ; for the 
ſavour of the realty; and by the 14 Geo. 2. c. 19. landlord 
may diſtrain corn, graſs, or other products of the earth, aud 
cut and gather them when ripe. Idem. 8, g, 10. 

All diſtreſſes muſt be made by day, except in caſe of beaſt 
doing damage. And, where a perſon intends to make 
diſtreſs, he muſt by himſelf or his bailiff, enter on the de 
miſed premiſes ; formerly during the continuance of the 
leaſe, but no by the 8. .. c, 14. within fix months after 
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if the tenant holds over; provided his own title and intereſt, 
as well as the tenant's poſſeſſion, continue at the time of the 
diſtreſs. And by the ſame fat, together with the 11. G. 2. 
. 19. if he does not find ſufficient diſtreſs on the premiſes, 
he may within thirty days after diſtrain any goods of his 
tenant, carried off clandeſtinely, wherever he finds them, 
unleſs they have been fairly ſold for a valuable conſideration: 
and all perſons privy to, or aſſiſting in ſuch fraudulent con- 
veyance of the goods, ſhall forfeit double the value to the 
landlord. The landlord may alſo diſtrain the beaſts of his 
tenant, feeding upon any commons or waſtes appendant or 
appurtenant to the demiſed premiſes, And he may, by 
the aforeſaid ſtatute of the 11 G. 2. c. 19. by the aſſiſtance 
of the peace-officer of the pariſh, break open, in the day 
time, any place whither the goods have been fraudulently 
removed and locked up to prevent a diſtreſs ; oath being 
firſt made, in caſe it be a dwelling-houſe, of a reaſonable 
ground to ſuſpect that ſuch goods are concealed therein. 
Ibid. 11. 

If there is not ſufficient on the premiſes, or the diſtrainer 
happens to miſtake in the value of the thing diſtrained, and 
ſo takes an inſufficient diſtreſs, he may take a ſecond to 
complete his remedy. Cro. Elix. 13. Stat. 17. Car. 2. c. 7. 
1 Burr. 590. 

Diſtreſſes muſt be reaſonable, for by the ſtatute, Marl- 
bridge 52. H. 3. c. 4. if a man takes a great, or unreaſon- 
able diſtreſs, for rent arrcar, he ſhall be heavily amerced ; 
and the remedy is by an action on the ſtatute of Marl- 
bridge; for an action of treſpaſs is not maintainable upon 
this account, it being no injury at the Common Law. 
1 Ventr. 104. 

By the 117th G. 2. c. 19. any part of the premiſes upon 
which a diſtreſs is taken may be turned into a pound, pro 
hac dice, for ſecuring of ſuch diſtreſs. If a live diſtreſs be 
impounded in the common pound, the owner muſt take no- 
tice at his peril ; but if in any ſpecial pound overt, (that is, 
open overhead) ſo conſtituted for this particular purpoſe, 
the diſtrainer muſt give him notice; and in both theſe caſes 
the owner, and not the diſtrainer, is to ſuſtain them; but if 
they are put into a pound covert, (that is cloſe) as a ſtable, 
&c. the landlord, or diſtrainer, muſt feed and provide for 
them. Co. Lit. 47. If a diſtrainer puts goods, &c. in a 
pound overt he mult anſwer for the conſequences, 
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Goods diſtrained for rent ſhould be appraiſed by two fen 


appraiſers, and ſold, it not replevied within five days af 
the dittreſs, and notice thereof, rendering the overplu, i 
any, to the owner himſelf, 

If a beaſt has been diſtrained doing damage, an aftin 
does not lie for the damage done, becauſe the poſſeſſor d 
the land, who has made his election to diſtrain, ought no 
to have a double remedy for the ſame injury. 12 M4 
653. Salk, 248. But if the beaſt dies, or eſcapes withou 
the diſtrainer's default, an action of treſpaſs lies. [bid, IA. 
Raym. 720. 

Dis ruxBAxck. If A. being a maſon, and uſing to ſell fone, 
is poſſeſſed of a certain fione pit, and B. intending to dif 
credit it, and deprive him of the profit of the ſaid mine, 
impoſes ſo great threats upon his workmen, and ditturhs al 
comers, threatening to maim and vex them with ſuit 
it they bought any ftones, ſo that ſome deſiſt from work. 
ing, and others from buying, &c- A. ſhall have an action 
upon the caſe againſt B. for the profit of his mine is-there- 
by impaired. Cre. Fac. 567. 1 Kall. Abr. 162. 

It a man menaces my tenants at will, of life and mem 
ber, by which they depart from their tenancies, an action 
upon the caſe lies; but unleſs they depart no action lies, 
1 Roll, Abr. 108. 

DrsrxIBZVUriox of Inteſtates Effects. See Exxcyrons. 

Divrorxp of Bankrupts Effects. In making ſuch dividend; 
regard is to be had only to the quantity, and not to the 
quality of debts, except mortgages, for which the creditor 
has a real ſecurity in his own hands, and perſona! debt, 
where the creditor has a chattel in his hands as a pledge 
or pawn for the payment, or has taken the debtors land: 
or goods in execution. And upon the equity of & Am. 
c. 14. it has been held that the landlord ſrall be allowed tis 
arrears of rent to the ſame amount, in preference to othe 
creditors. 

Docs. If a perſon ſteal or kill another's dog, he may main 
tain an action of treſpaſs vi & arms for the loſs of it; but 
they are not of ſuch eſtimation, as that the crime of ſeating 
them amounts to larceny, 1 Hal. P. C. 512. 

If a man keeps a dog, or other brute animal uſed to dt 
miſchicf, as by worrying ſacep, or the like, the owner mull 
anſwer the conſequences, if he knows of ſich coil habit 
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If J. S. is chacing the heaſt of J. N. with a maſtiff 1 4 in 
order to drive it out of land in his poſſeſſion, and J. N. to 
prevent miſchſef to the beaſt kills the dog, an action does 
not lie. 1 Freem. 247. 


0 {iron 
ays after 
rplus, i 


n aftin An action does not lie for the killing of a dog found in a 
leſſor off wacren ; for ſuch dog is, in the eye of the law, a ſpecies 
aght nol of vermin. Cro. Zac. 45. Sid. 330, And it has been held, 

12 chat the killing of a dog found in a park is juſtifiable, al- 
without though ſuch dog might have been taken alive. 3 Lev. 28. 
(bid, Loss Rk ce. See Hovse. | 


»a4ucar for Moxty., See BILL of Excyance. 
wer, Dower is that part of the huſband's eſtate that 


II ſtones 
WW comes to the wife upon the death of her huſband, and is the 


g to dif- 


d mine third part of all the lands whereof the huſband has been 
ſturhs af {-icd during the marriage, of ſuch an eſtate as the chil- 
ith foi dren by ſuch wife might, by poſſibility, have inherited, and 
n work to which, by the death of her huſband, ſhe is intitled for her 


life, 
The law allows the widow to continue in the capital meſ- 
ſuage, or ſome other houſe whereof ſhe is dowable, 40 days 


an action 
is there- 


id mem. inciuſive aſter her huſband's death; and during this time is 
n action to be provided with all neceſſaries at the heirs expence, 
ion lie and before the end thereof to have her dower aſſigned to 


her. 1 Inst. 32. b. 34. b. And this is called her guareu- 


Une. 


lividencd A woman ſhall not be endowed of an annuity to a man 
»t to the and his heirs after a writ of annuity brought, but if a rent- 
» creditor mr be granted to a man and his heirs, and before any 
al debt diftreſs made the huſband die, the wife ſhall have her dower ; 


a pledge bot if he brings an annuity, "wad recovers judgment defors 
ors land the wife, then it is become an annuity for _ and the 
F & Am Life hall be barred. Perk. 341. Co. Lit. 32. a. Mur 83. 
lowed high A woman ſhall not be endowed of copyhold * unleſs 


to otherſtuere be a ſpecial cuſtom for it. 4 Co. 22. Hab. 216. 
= 116. And by the 324 H. 8. women are dowable of 
ay maingFtithes ; and the beſt way to aſſign dower of tithes is the third 
zf it ; but beaf, or the third part of the tithes generally. 
f ſtcalingh A woman may be endowed of common of paſture in 
groſs, which is certain; but not of common without num- 
ſed to di ber of cattle. Perk. 341, 342. She may alſo be endowed 
vner muff a mill, though it cannot be divided, and therefore ſhe 
vil habitWſball have the third roll-diſh, or the whole mill for vey 
third month, Co. Lit. 32. a, Brook. 39. 
"ot 
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If the huſband is ſeiſed of a joint eſtate, and dies, th 
wife ſhall not be endowed, but it ſhall go to the ſurving, 
3 Co. 27. Brook 4. 84. But of a tenancy in common fy 
ſhall, for there no ſurvivorſhip takes place, but each moiey 
deſcends to the reſpective heirs of the reſpective tenants i 
common, Co. Lit. 34. b. Lit. F. 44, 45- 

Three things are neceſſary to intitle the wife to dower; 


1. The marriage. 2. The ſeiſin of the huſband during the 


coverture, either in fact or in law. And, 3. His natur 


death. 
If the huſband being ſciſed of lands in fee, exchange 


them for other lands, and die, the wife has her election d 


which lands ſhe ſhall be endowed, for the huſband was ſeiſe 
of both during the coverture. Perk. 318, 319. 


If a huſband and wife join in levying a fine, or ſuffering 


a common recovery, this ſhall bar her of her dower total) 
Plow. 515. Brock 77. And if the huſband levy a fine wit 
proclamations of his lands, and dies, unleſs the wife mak 
her claim within 5 years after his death, ſhe ſhall be barre 
of her dower. 2 Co. 93. Dyer 224. 

A jointure may be made before marriage which may bz 
the wife's dower, but if it be made during the covertureh 


has her election after her huſband's death, to refuſe it ani 


claim her dower. 1 Bulſt. 173. Dyer 358. 

By the ſtatute V. 2. c. 34. if a wite elopes, or is take 
away againſt her will, and afterwards conſents and remait 
with the adulterer, ſhe ſhall loſe her dower. 

If a woman detain the charters of the eſtate of whic 
ſhe demands dower, ſuch detention is a good plea in ba 
by the heir; but ſuch detention ſhall be a bar for no mo 
lands than the charters concern; and if ſhe, upon ſuc 
plea, deliver them to him, ſhe ſhall have judgment of dowe 
but not otherwiſe, for if it be found againſt her ſhe ſhall 
for ever barred. 9 Co. 17, 18. Plow. 85. 1 Roll. Al 
697. 
"The wife ſhall hold her dower diſcharged of judgment 
recognizances, ſtatutes, mortgages, or any other incu 
brances made by the huſband after marriage; but if 
Joins in a grant of rent by fine out of ſuch land, ſhe ſt 
hold her dower ſubject to ſuch rent.. 4 Co. 64, 66. 

As to dower by cuſtom, it is to be obſerved that by th 
of Gavelkind in rent, the wife ſhall have the moiety 
long as ſhe keep? herſelf chaſte and unmarried. Co. L 


33. b. 
have t 
called 
Davske: 
gravat 
nels is 
or by f 
Dver. * 
not on 
his ſecc 
not; a 
perſon 
See Cn. 
Drerss. 
reſtrain! 
may ave 
ſoned, : 
like; o 
ty, &c. 
Nacksst 
Dyzyouss 


EARNEST, 
EAVES=DRO 
walls an; 
this to I 
nuſance, 
20, Or 
by fine, 
1 Hawk, 
CLESIAS TI 
niſhment, 
penance, 
of theſe p 
ſaid to be, 
theſe kind: 
payment o 
Way of con 


1 1 95 


ies, the 33. b. By the cuſtom of Borough-Englith, the widow ſhall 
urvivor, have the whole of her huſband's lands in dower, which is 
mon fe called her free-bench. Jdem. 

mien Dauxkexxess. The law looks upon drunkenneſs as an ag- 


nants u gravation of, and not an excuſe for an offence, Drunken- 
neſs is by the 4th Fac. 1. c. 5. puniſhable by a fine of gs. 
dower WF or by fitting 6 hours in the ſtocks, 


ring tie Duzr.. The law ſo far abhors all duelling in cold blood, that 

naturi not only the principal who actually kills the other, but alſo 

his ſeconds are guilty of murder, whether they fought or 
change not; and ſome have alſo held, that even the ſeconds of the 

ection i perſon killed are alſo equally guilty, 1 Hawk. P. C. 82. 

vas ſei See CHALLENGE. 

Duzess, Every legal act muſt be free, and without force or 
reſtraint ; for where a man acts from terror or violence he 
may avoid his own act; or if a man be unlawfully impri- 
ſoned, and executes ſome deed for his enlargement, or the 
like; or where 2 man is threatened with loſs of life, liber- 
ty, &c. Co. Lit. 253. 2 Inſt. 483. 2 Roll. Abr. 124. See 
NzcESSITY. 

Drau0UsEs, See NUSANCE. 
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Eaves=DROPPERS, Theſe are perſons who liſten under 
walls and windows, to hearken after diſcourſe, and upon 


of whic 
lea in be 


r no moi this to propagate miſchievous tales: they are a common 
upon ſud] nuſance, and preſentable at the court-leet. Kitch. of Courts 
of dowels 20, Or they are indictable at the ſeſſions, and puniſhable 
ſhe ſhall H by fine, and finding ſureties for their good behaviour. 
Roll. Ai Hawk. P. C. 132. 


CLESIASTICAL Cour. This court is inſtituted for the pu- 
udgmeniſſ niſhment, not of temporal crimes, but of ſpiritual fins, by 
er incunl penance, contrition, and excommunication : and the end 
but if of theſe puniſhments among the /a:red function is politically 
d, ſhe ſha faid to be, pro ſalute anime, for the health of the ſoul ; but 
66. theſe kinds of puniſhment are frequently ſuperſeded by the 
nat by tai payment of a ſum of money to the officers of the court by 
moiety N way of commutation of penance ! 
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Emcruzgxr. An ejectment is a remedy given by the lu e Escarz. 
recovering pofſefron of lands and tenements unlawfully with, dy of 
held from the real owner, And where the title to land i law, 
wanted to be tried, an ejectment is the proper action. F.]. thoug 
B. 220. Where the plaintiff in ejectment has a verdi, an elc 
this only lets him into the poſſeſſion by a writ of P 166. 
for the damages recovercd are ſeldom more than a ſhilling, c. 26. 
or ſome ſuch ſum, and a new action mutt be brought! of the 
recover the meſne profits received by the defendant from corpus, 
the time of his entry, Where the- entry of him th; this | 
hath right is taken away by deſcent, fine, recovery, is faid, 
years diſpoſſeſſion, diſſeiſin, &c. action of ejectment may be 
not the proper remedy, for all titles cannot be tried by thi they h 
action, to con 

By the 11 C. 2. c. 19. all tenants are obliged, on pain ing thi 
forfeiting 3 years rent, to give notice to their landlord is an e 
when ſerved with any declaration in ejectment. If or 

ErLoPEMENT, See BARON and FEME. colour 

EmBassabors, By the 7 Ann. c. 12, proceſs whereby an z him ro 
baſſador, or his domeſtic ſervant, may be arreſted, or li Hard. 
goods diſtrained, ſhall be utterly void; and perſons prof By tt 
cuting, ſoliciting, or executing the fame, upon convicto ſhall eſe 
by confeſſion, or the oath of one witneſs before the Cha ſuit he 
cellor and the Chief Juſtice, or any two of them, ſhall , pas, or 
fer ſuch penalties and corporeal puniſhment as the 1: If the 
judges, or any two of them, ſhall think fit. : eſcape, 

EmBRACERY, This is an attempt, by entreaties, promil and pre 
money, entertainment, or the like, to influence a ju Ar. gg, 

1 Hawk, P. C. 259. And cmbracers are liable to fine an If a 
impriſonment ; and the juror, if by taking of money, pl the actio 
petual infamy, impriſonment for a year, and forfeiture WF 1 Roll, 
tenfold the value, : for refuſ 
ExdgOS SNG. Perſons guilty of foreſtalling, regrating, or ſheriff in 
groſſing, may be indicted, and fined, and impriſoned, a By the 
cording to the heinouſneſs of their offence. 1 Hawk, IN of the co: 
C. 235. may be 
ExTRY Forciere. Perſons making forcible entries on land he may b. 
or forcibly detaining after they have peaceably enter The p. 
may, by ſeveral acts of Parliament, be impriſoned *till ti meſne pr. 
make fine and ranſom to the King, and may be indes And by t 
&c. 1 Hawk. P. C. 142. debt is g. 
Equrcy, See AGREEMENT and CHANCERY, - 12, ag; 
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EscarE. If the ſheriff, or other officer, who hath the cuſto- 
dy of a priſoner, either bail him when he is not bailable by 
law, or ſuffer him to go out of the limits of the priſon, 
though without a keeper, and for ever ſo ſhort a time, it is 
an eſcape, 1 Roll. Abr. 806. 3 Co. 44. Plaud. 36. Dyer 
166. Hetly 34. This is the doctrine of the 8 & 9 V. 3. 
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ſhilling c. 26. for there it is declared, that if they are at large out 
ought t of the rules of their reſpective priſons (except by a habeas 
ant front corpus, or rule of court, obtained by motion or petition) 
nim tha this ſhall be adjudged an eſcape. And in 2 Show, 298. it 
very, 2 is ſaid, that the intent of a day-rule is, that the priſoner 
ment oi may be brought to Weſtminſter-Hall, and by indulgence 
d by thi they have been allowed to go to any of the Inns of Court 


to conſult with their counſel or attornies; but that ſuffer- 
ing them to go on their pleaſure, as to the play-houſe, &c, 
is an eſcape. 

If on a writ of habeas corpus the ſheriff, goaler, &c. by 

colour of ſuch writ let the priſoner go at large, or carries 
y an all him round a great way, &c. it is an eſcape. Hob. 202. 
d, or il Hard. 476. 1 Mod. 116. Cro. Car. 14. 
ons proſe By the 8 @ 9 W. z. c. 26. if any priſoner in execution 
on vici fhall eſcape by any means however, the creditor, at whoſe 
the Chan ſuit he was in execution, may retake him by any new ca- 
, fhall e pras, or capias ad ſatisfaciendum. 
; the fa If the ſheriff ſuffer a perſon arreſted on meſne proceſs to 
eſcape, an action lies againſt him on account of the delay 
and prejudice which the party receives thereby. 2 Roll. 
Abr. 99, 807. 

If a goaler, or ſheriff*s-officer, ſuffer the party to eſcape, 
the action muſt be brought againſt the ſheriff. 1 Lev. 159. 
1 Roll, Abr. 94. So, an action lies not againſt the bailiff 
tor refuſing bail, but for not carrying the party before the 
ing, or nl ſheriff in order to put in bail. 2 Med. 32. 
ifoned, . By the 1 Ann. c. 6. on oath of an eſcape. before a judge 
Hawk, Not the court where the action is brought, an eſcape-warrant 

may be obtained againſt the perſon eſcaping, upon which 

s on land he may be taken on a Sunday. 2 Salk. 626. 
ly enter} The proper action againſt the ſheriff for eſcapes upon 
ed *till ti meine proceſs is a ſpecial action on the caſe. 2 Inf, 382. 
be inci: And by the conſtruction of the ſtatute, W:/tm. 2. action of 
debt is given againſt the ſheriff; and by the 1 Rich. 2. 
c. 12, againſt the warden of the Fleet for eſcapes in execu- 
ExcamF #7. And the laſt ſtatute is ſaid to extend to all gaolers 
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and keepers of priſons, though infants, or feme-covertz, 


2 Taft. 382. And the plaintiff has his election either tg fach e 
bring an action upon the caſe or debt for an eſcape in exe. book 
cutiov. Cru. Fac. 288. The fl 
If a priſon takes fire, or is broken open by the King's to ſuc 
enemies, he ſhall be excuſed : but not if broke by rebel fore th 
and traitors, for he may have his remedy againſt them, chant | 
1 Roll. Abr. 808, As 1 
Evipexcz, No evidence ſhould be admitted on a trial, but to atte! 
ſuch as is to the point in ifſue; and therefore where in an quires 
action of debt upon bond a defendant having pleaded u which 
eſt fuctum, tha: the lond is not his deed, he cannot give in to the | 
evidence at the trial a releaſe of this bond, for this is not to the 5 £ 
the point in queſtion, and to the iſſue on which he has re- pences | 
lied, which is, that it is not his decd. | does ap 
Evidence is either written or parel, (in writing or by word obliged 
of mouth ;) the former are records and ancient deeds of 3 MW of mort 
years ſtanding: but modern deeds, and other writing ſame. 
require a further proof, for they are not admitted as evi All pe 
dence without verified by the parol teſtimony of witneſſes, or interę 
It is a general rule, that the beſt evidence of facts that Jury is: 
can be in the nature of things ſhall be produced, if it can I “u¹bilig 
be kad; and if it cannot. and it be pyſitrvely ſhewn to the Prepter d 
court that there is no poſſibility to obtain it, then the bet upon a v 
evidence that can be had will ſuſſice. For inſtance, if a deed the event 
is wanted to be proved, nothing ſhall be admitted but the this many 
very deed itſelf, if it is in being, and the court will require perſons ; 
poſitive proof that it has not a being, (as that it is burnt o my. 
deſtroyed) before any other is admitted; for it will not ſuf . Counſe 
ſice to ſay negatively that it cannot be found: and if ſuch} 'he cauſe. 
P9/itive proof is made that it has not a being, then an a. me fact, 
teſted copy may be produced, or parg/ evidence given af 267. 
its contents, | One cre 
Nor will hearſay evidence be admitted of any particuli _ two oz 
As to th 


facts, but the perſon himſelf muſt be produced; except i 
be in proof of any general cuſtoms, as of right of common 
cc. of ſome particular town, &c. where the courts art 
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ſach entries be dead) upon proving his hand-writing in the 
book it may be read in evidence. L. of Nift Prius 266. 
The ſtatute 7 Fac. 1. c. 12, confines this kind of evidence 
to ſuch tranſactions as have happened within one year be- 
fore the action bronght, unleſs between merchant and mer- 
chant in the uſual intercourſe of trade, 

As to parol evidence, the proper writ to enforce a witneſs 
to attend a trial and give evidence is a ſulpœna, which re- 
quires his appearance on pain of 100]. to the king; to 
which 101. to the party grieved, and equivalent damages 
to the loſs ſuſtained for want of his evidence, is added by 
the 5 Flix. c. 9. But no witneſs unleſs his reaſonable ex- 
pences be tendered him, is bound to appear at all, nor if he 
does appear, is he until his charges are actually paid him 
obliged to give evidence; except he reſides within the bills 
of mortality, and is ſubprened to give evidence within the 
ſame. 

All perſons of ſound mind, except ſuch as are infamous, 
or mtereſted in the cauſe, are competent witneſſes, tho” the 
jury is allowed from other circnmſtances to judge of their 
credibility. Perſons infamous are ſuch as may be challenged 
propter delictum, and intereſted witneſſes may be examined 
upon a voir dire, if ſuſpected to be ſecretly concerned in 
the event ; or their intereſt may be proved in court, And in 
this manner an objection muſt be ſupported againſt infamous 
perſons; for no mau is to be examined to prove his own in- 
tamy. 

Counſellors, attorneys, &c. intruſted with the ſecrets of 
the cauſe by the party, are not to be examined except as to 
lome fact, as, the execution of a deed. Law of Nift Prius. 
267, 

One credible witneſs is ſufficient to prove a fact to a jury, 
tho" two or more to corroborate it is more ſatisfaQtory, 

As to the degree of proof, where it appears from the na- 
ture of the caſe, that poſitive evidence might poſſibly have 
been had, it is required. But, where the fa& cannot be 
poſitively evinced, the doctrine of preſumptions in the admiſ- 
hon of circumſtantial evidence mult take place: And in this 
caſe ſuch circumſtahces as either n-ceſſartly or uſually attend 


och facts, will be admitted as evidence of ſuch facts *till the 


contrary be proved. However violent preſumption is ſome- 
wmcs equal to full proof, for there thoſe circumſtances ap- 
war, which neceſſarily and wnavoidably attend the fact. As 
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if a landlord ſues for rent due at Michaelmas 1754, and 
the tenant cannot prove payment, but produces an acquit- 
tance for rent due at a ſubſequent time, in full of all de- 
mands, this is a violent preſumption that he has paid the for. 
mer rent, and is equivalent to full proof, and no evidence 
mall be received to the contrary. Gb. L. of Evid. 161. 

Probable preſumption ariſing from ſuch circumſtances as 
uſually attend the fact is alſo received ; as if, in a ſuit for 
rent due 1754, the tenant proves the payment of rent due 
in 1755; this will diſcharge the tenant, unleſs it be clearly 
ſhewn that the rent of 1754 was retained ſor ſome ſpecial 
reaſon, or that there were ſome fraud or miſtake. 

Light, or raſh preſumptions have no weight at all, See 
Account Books. | 

ExCE?TIONs, bill of. See BiLL or ExcEPTIONs. 
Executions. Theſe are judicial writs in conſequence of judg- 
ment recovered, and are, 1. A writ of capias ad fatisfacien- 
dum, by which the defendant's body is taken and impt iſoned 
*till payment he made of the debt, coſts and damages. It 
alſo lies againſt the plaintiff for colts when judgment is had 
againſt him, By the 32 G. 2. c. 28. if a defendant, charged 
in execution for any debt leſs than 1001, will ſurrender all 
his effects to his creditors (except his apparel, bedding and 
tools, not amounting to more than 101, value) and will 
make oath of his punctual compliance to the ſtatute, the 
priſoner may be diſcharged, unleſs the creditors inſiſts on 
detaining him; in which caſe he ſha!l allow him 2s. 4 d. 
per week, called his groats, to be paid on the firſt day of 
every week, and on failure of regular payment, the priſoner 
' ſhall be diſcharged. Yet at any time afterwards the creditor 
may have execution againſt the lands and goods of the de- 
fendant, tho' never more againſt his perſon. And when a 
man is once taken in execution upon this writ, no other 
proceſs can be ſued out againſt his lands or goods, 

If on ſuch a capias a retyra that he is not found be made, 
the plaintiff may ſue out a proceſs againſt the bail, if any 
were given. 

2. The next ſpecies is a fieri facias, this takes the goods 
and chattels of the party, which may be ſold, till he has 
raiſed enough to ſatisfy. the judgment and coſts, firſt paying 
the landlord his rent in arrear, not exceeding one year in 
the whole. 8 Ann. c. ++ The ſheriff may not break open 
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inner-door. 5 Rep. 92. Palm. 54. A leaſe for years may be 


ſold which is a chattel real. 8 Rep. 171. 

3. The next is an elegit. By this the goods and chattels 
are appraiſed, and inſtead of being ſold are delivered to the 
plaintiff in part ſatis faction of his debt, If the goods are not 
ſufficient, then the moiety or one half of his freehold lands, 
which he had when judgment given, whether held in his 
own or another's name, are delivered to the plaintiff; to 
hold, *till out of the rents and profits thereof the debt be 
levied, or *till the defendant's intereſt in the land be expired. 
13 E. 1. c. 18. After this execution the body cannot be 
taken, All theſe muſt be ſued out within a year and a day 
after judgment entered, and if after that a ſcire facias muſt 
be firſt had, 

If a ſheriff who has a fieri facias whereupon to levy of the 
goods of A. B. takes the goods of C. D an action of treſpaſs 
ai et armis lies againſt the ſheriff; for he is at his peril to 
take care whoſe goods he takes. 2 Roll, Abr. 552. 


Executar. Where ſeveral executors are made, they are in the 


law as one executor, therefore generally the acts done either 
by or to any one of them, are deemed to be done by or 19 
them all. Godolph. 134. ; 

Every intermeddling with the goods of the deceaſed is-not 
an acceptance of the executorſhip, to make one chargeable 
as executor, As if one does an act of charity or humamity 
by locking up the goods of the deceaſed to prevent waſte; 
or by burying him, and ſelling his goods to do it ; nor will 
a man's taking away his own goods that were in the houſe 
of the deceaſed, or uſing ſome of the goods of the deceaſed 
in the neceſſary occaſions of the family, amount to an ac- 
ceptance of the executorſhip, if the ſpecial matter is pleaded, 
Dyer 166, 177. When an executor has accepted the exe- 
cutorſhip, he cannot aflign it over, or refuſe it. If there 
are ſeveral executors appointed, and one accepts, and all 
the reſt refuſe, he that accepts. muſt bring actions relating 
to his executorſhip in all their names, and one may releaſe 
an action, but an action muſt be brought againſt him or them 
that act or adminiſter, Mocd. b. 2. c. 6. Sed A See An. 
MIxISTRATOR. 

The duty of an executor is, 1. To bury the teſtator in a 
decent manner according to his degree and character, for 
if they are unreaſonable and unneceſſary, it muſt be at his 
own expence, 2. He muſt make an inventory of the goods, 
H 3 ; cites 
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effects and debts of the deceaſed, with their value, as ap- 
praiſed in the preſence of the executor, by two or mote of 
the creditors or legatees, or two of the next of kin, or in 
their default by two other honeſt men. It muſt be indented, 
and one part delivered on oath of the executor or admini- 
ſtrator before the ordinary, &c. the other part the executor 
or adminiſtrator ſhould keep. 21 H. 8. c. 5. 3. The exe- 
cutor muſt prove the will before the ordinary. either in com- 
mon form by his own oath, or by witneſſes beſides bis own 
- oath, A caveat may be entered againſt the probate in com- 
mon form, and tho' proved in common form, the executor 
may be obliged to prove it again by witneſſes. 4. He muſt 
pay debts and legacies, and debts before legacies; After 
the charges of the funeral, inventory, oppoſition by a ca- 
veat and the probate, the king is to be preferred for his 
debts due upon record and ſpecialty, then the forfeitures for 
not burying in woollen muſt be paid, before any ſtatute, 
judgment, or other debt or duty whatſoever; afterwards 
debts to private perſons upon judgments againſt the teſtator 
in any courts of record, without aby condition of firſt and 
laſt, //Veed. b. 2. c. 6. But ſuch judgments have no preference 
. -unleſs doggeted. /tat. 4 and 55 W. and M. c. 20. He that 
firſt ſues out execution upon his judgment is preferred. 
But before execution the executor may pay whom he will 
firſt, Then ſtatutes or recognizances, thoſe forfeited be- 
fore thoſe that are for the performance of covenants, &c. 
hen otherwiſe, he may give precedency as he pleaſes be- 
fore execution, Then ariearages of rent upon leaſes, &c. 

in writing, (tho' ſome ſay upon parol too, becauſe it ſa- 

vours of the realty in regard of the profits received,) for the 

leſſor may diſtrain and pay himſelf whether the executor. will 

or not. Then debts upon ſpecialties, as obligations, bills 

penal, or ſingle bills ſealed without penalty. Laſtly, debts 
upon hills or notes unſealed, or verbal contracts; for there is 

no difference betwixt notes and ſhop-book debts, &c. ſome 

prefer the wages of ſervants, that are within the ſtatute of la- 
bourers, before debts due upon ſhop-books, After the debts 

are paid, he muſt pay legacies, and may prefer himſelf, tho' 

there is nothing left to pay other legacies; afterwards he 

may pay which he pleaſes firſt, tho' there is not enough to 

ſatisfy the other legatees. But the faireſt way where there 

is not enough, is to pay their proportions. But if there is 2 

ſpecific legacy, or any particular thing given in ſpeci, ” a 
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leaſe, a horſe, a ſilver cup, &c. this muſt be given before 
any other legacy. Mood. b. 2. c. 6. | * 

hen legacies are given to children, and a wife is made 
executrix; and ſhe marti ies again, ſhe, at the inſtigation of 
her huſband, will commonly endeavour to diſcount main- 
tenance and education; but this will not- be ſuffered in 
chancery, fo as to diminiſh- the principal ſum, for a mother 
ought to maintain her children; yet money paid for binding 
a child an apprentice has been allowed. 2 Ventr. 353. 

An executor or adminiſtrator is not chargeable with any 
ſpecial promiſe to anſwer damages out of his own eftate, 
unleſs he (or ſome other authoriſed by him) give and ſign 
a note thereof in writing. ſtat. 29 Car. 2. 5. He muſt paſs 
his accounts concerning the teſtator's goods and chattels 
before the ordinary. The inventory ſhews what is his 
charge, and the account muſt be his diſcharge, but it will 
only diſcharge him from ſuits in the ſpiritual court, and 


- not at common law. 


Tho' an executor cannot be compelled to accept an exe- 
cutorſhip, yet if he refuſes to appear upon the ordinary's 


ſummons, he is puniſhable for a contempt. OF. of Exec. 36. 


37+ But when an executor hath once adminiſtred, he can- 
not afterwards refuſe to prove the will: And in ſuch caſe 
the ordinary ſhould compel him to prove the will, &c. Go- 
dolph. 141. 2 Mod. 146, = 


Of Actions and Remedies againfl Exceutert and Adminiftrators. 


And herein it is clearly agreed, that executors and ad- 
miniſtrators, ſtanding in the place of thoſe they repreſent, 
ſhall be anſwerable for all their debts, covenants, &c. as far 
as they have aſſets, and that the teſtator's covenants ſhall 
extend to them, though not expreſsly mentioned. Off of 
Exec. 117. Cro. Car. 18y. 1 Jen. 223. Yelw, 103. | 

The taking of an executorſhip is an engagement to anſwer 
all debts of the deceaſed, and all undertakings that create 
a debt, as far as there are aſſets, but doth not embark him 
in the perſonal truſts of the deceaſed ; nor is he obliged to 
anſwer for his ſeveral injuries, which none can tell how they 
might have heen diſcharged or anſwered by the teſtator him- 
ſelf. Plow, 181. Off. of Exec. 120. | | 

Hence it hath been eſtabliſhed as a maxim, that ** per- 
** ſonal actions die with the perſon,” But it is now agreed, 
that an action lies againſt executors, where there is a duty 
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as well as a wrong; and that they are anſwerable in thoſe 
perſonal actions which ariſe ex. contradtu, and not ex-male- 

Fi1o, for that every contratt-implies a promiſe to perform it, 
in which the teſtator himſelf could not wage his law, becanſe 
he could not make oath that he had diſcharged the duty be- 
fore the quantam had been aſcertained by a jury. 9 Co. 8). 
10 C9. 77. 6 Cre. Fac. 293. Yaugh. 101. ; 

And tho' debt on a fimple contract may be recovered a- 
gainſt an executor by action of debt, yet it may by aſſumpſtt, 
1 Lev. 200, 201. 

So where in caſe againſt an executor the plaintiff declared, 
that he proſecuted attachment of privilege againſt the 
teſtator; and that the teſtator, in confideration that he 
would forbear any further proceedings promiſed to pay him 
50 J. and it was held, that the action lay againſt the execu- 

tor, this being ſuch a contract as bound the teſtator himſelf, 
Hob. 216 Ridwell and Catton, 

Alſo it hath been reſolved, that there is no difference be- 
tween a promiſe to pay a debt certain, and a promiſe to do 
a collateral act, which is uncertain, and refts only in da- 

mages; as & promiſe to give ſuch a fortune with his daugh- 
ter, to deliver up ſuch a bond, &c. and that wherever in 
thoſe caſes the teſtator himſelf is liable to an action, his exe- 
cutors ſhall be liable alſo. Cre. Fac. 405, 417, $71. 1 Jon. 
16. Palm. 329. Cre. Fac. 662. Alſo. S. C. 1 Roll. Rep. 266. 
- Trover lies againſt executors, for this action is not merely 
ex maleficio which dies with the perſon, but here there is 
ſuppoſed an intention in the teſtator to reſtore the goods to 
the right owner, for the law will not preſume an intention 
of injury in any perſon ; and therefore the maleficium is in 
the executors, in not making reſtitution accordingly. 

And though the rule at common law, that a perſonal 
action dies with the perſon, hath been conſtrued- equally to 
extend to wrongs and injuries done by or to the teſtator; 
ſuch as aſſaults and batteries, breaches of truſts, &c. yet it 

\ ſeems, that an executor in ſome caſes may within the equity 
of 4 E. 3. cap, 7. de bonis aſportatis in vitd teſlatoris, maintain 
an action for an injury done to his teſtator ; whereas if it 
had been done by the teſtator, it would have come within 
the rule of perſonal ations, die with the perſon. 4 Mod. 403. 
1 Salt. 314. Salk. 12, Vent. 30. Sid. 48, 80. 12 Med. 71. 
Lad. Raym. 40, 437, 698, 733, 973» 1073. Gilb, Eg. Rep. 
190. Stra, 60, 570. Ns” = 
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And therefore it hath been held, that if a ſheriff ſuffers a 
perſon in his cuſtody or mean proceſs to eſcape, that the exe- 
cutor of the party, at whoſe ſuit he was in cuſtody, may 
maintain an action againſt him, becauſe the body of the pri- 
ner being a pledge for the debt, the executor might be 
otherwiſe without any remedy, which is an injury to the 
goods and not to the perſon of the teſtator: But in this 
caſe, if the ſheriff die, the party could have no remedy a- 

inſt the executor, 1 Jen. 173. Poph. 189. Latch, 167. 

oy 87. Cro, Car. 297. S. P. 1 Roll. Abr. 921. S. P. 6. 
Mod. 126. 

$0 an executor may charge another executor for a deva/a- 
vit, to the injury of his teſtator : but at common law the 
executor of an executor was not liable for a deva/tavit of the 
firſt executor's. 1 Salk, 314. | 

So where a fieri facias the ſheriff made a falſe return, viz. 
that he levied only ſo much, when in truth he had actually 
levied more; and the executor of the party brought an 
action for this falſe return, and adjudged, that it lay; for 
this was not properly an injury done to the perfon of the 
teſtator, for then moritur cum perſona, but it was an injury 
to his eſtate. 4 Mod. 403. Williams ver. Cary. 1 Salk, 12. 
S. C. adjudged. | 

If A. obtains a Judgment in debt againſt B. as executor to 
his father, and thereupon A takes out a fer; facias, but 
before the ſheriff can execute it, B. ſecretly and fraudulently 
ſells, removes and diſpoſes of all the teſtator's goods, ſo that 
the ſheriff is forced to return nulla bona, Wc. an action upon 
the caſe lies againſt B. for the ſheriff could not return a de- 
uaſſauit; and if this action does not lie, the party is with- 
out remedy, Godb. 285. 2 Roll. Rep. 312. 1 Med. 286. In 
this laſt caſe, Twiſden ſaid, ** I remember an action upon 
the caſe was brought, for that the defendant hath taken 
away his goods, and hidden them in ſuch ſecret places that 
the plaintiff could not come at them to take them in execu- 
tion 5 and adjudged it could not lie,” 

Nhat Actions Executors or Adminiſtrators may bring in Right of 
thoſe they repreſent. 

An executor ſtands in the place of his teſtator, and repre- 
ſents him as to all his perſonal contracts, and therefore may 
regularly maintain any action in his rigkt, which he himſelf 
might, Cro. Eliz. 377. Latch. 167. 1 Roll, Abr. gre. 
Poph. 189. 1 Leon, 193. ; 


But 
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But it ſeems that executors could not at common law bring 
treſpaſs for a treſpaſs done to the teſtator; to remedy which, 
by the 4 E. z. c. 7. reciting, That ** whereas in times 
« paſt executors have not had actions for a treſpaſs done to 
be their teſtators, as of the goods and chattels of the ſame 


<« teſtators carried away in their life, and ſo ſuch treſpaſſe, 


«© have hitherto remained unpuniſhed; it ig enacted, that 
&« executors in ſuch caſes mall have an action againſt the 
« treſpaſſers, and recover their damages in like manner as 
© they whoſe executors they be ſhould have had, if they 
vere in life.“ 

It hath been adjudged, that an executor may have an 
action of debt upon the ſtatute 2 E. 6. againſt a defendant, 
for not ſetting out tithes in his teſtator's time, for though 
it is a tort done to his perſon, yet it is maintainable within 
the equity of this ſtatute. 1 Vent. 30. 
Alſo it was holden, that at common law there was no re- 
medy for a recovery of rent-arrear-in the life-time of the 
teſtator; for the heir could not maintain an action of debt 
for it, becauſe he had nothing to do with the perſonal con- 
tracts of his anceſtor: nor the executor, becauſe he could 
not repreſent his teſtator as to any contracts relating to the 
freehold and inheritance ; but this is remedied by the 32 
H. 8. cap. 37. by which executors and adminiſtrators are 
enabled to ſue for and recover all ſuch arrears of rent. &c, 

Of Advancing and bringing into Hotchpot. 
By a cuſtom, which has prevailed time out of mind in cer- 


taia places, where any children were reaſonably adyanced by 


the father in bis life-time, with any part of his goods, they 
ſhall have no farther ſhare ; but yet ſuch child being only in 
part advanced, may bring ſuch advancement into Hoich- 
pot, when he will be entitled to an equal ſhare with the rel. 
Co. Lit. 170. ö. 

This advancement, that will exclude a child, muſt be by the 
father only, and mutt be given directly to the child, and not 
to another for the benefit of the child : and therefore mo- 
ney given to bind a child out an apprentice, or laid out in 
his education, is no advancement: nor will he be excluded 
if the father purchaſes for him an advowſon, Sc. or buys 

him any office civil or military. Si. 219, 

On the ſtatute 22 and 23 Cor. 2. which expreſsly excludes 
every child advanced by the father, except the heir at law, 
from a farther ſhare, unleſs he brings ſuch advancement 
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into Hotchpot; it has been held, that if the heir at law hath 
2 ſettlement or proviſion made on him on his father's mar- 
rizge, out of the perſonal eſtate, that upon the father's 
dying inteſtate, to intitle him to any more, he muſt bring 
ſuch advancement into Hotchpot, 1 Fern. 638. | 

If a father dies without any diſpoſition of a part of his 
perſonal eftate, a child advanced by him in his life-time is 
not to bring in ſuch advancement into Hotchpot, in order to 
have a diſtributive ſhare of ſuch part, as he died inteſtate. 
Preced. Chan. 170. 


FxroxkTION, ls a taking money, &ec, by a public officer by 


rirtne of his office, either where it is not due, or more than 
is due, or before it is due. 1 Hawk, P. C. 170. The pu- 
niſhment at common law is by fine and impriſonment, and 
ſometimes a forfeiture of the office; and an action of treſ- 
paſs vi et ar mis will lie. 11 Mod. 137. . 
By the ſtat. Him. 1. 26. no ſheriff, nor other king's oſ- 
ficer, ſhall take any reward to do his office on pain of yield- 


ing twice as much, and other puniſhment at the king's 
pleaſure, 


F 


Tarsz ImprRISONMENT, If one be arreſted on a Sunday, unleſs 


it be for ſome treaſon, felony, or breach of the peace, it 
is falſe impriſonment as much as if it had been done without 
any writ, &c. 29 Car. 2. c. 7. p. 6. 

Or, if a miniſter be arreſted by virtue of a civil proceſs, 
either in going to church, or in returning thence, on any 
day, it is falſe impriſonment. Sheph. 1208, 

If a ſpecial hailiff upon arreſting a man does not ſhew his 
warrant upon a demand for that purpoſe, the arreſt is held 
to be a falſe impriſonment. But it is otherwiſe if he is a 
known. and ſworn bailiff, for he is not obliged to ſpew his 
warrant. Bro. Faux Impr. pl. 23. 9 Rep. 69. 

If a ſtranger afliſt a bailiff in confining a perſon, who has 
been arreſted by ſuch bailiff, this is not a falſe impriſon- 
ment, Bro. Tre}, pl. 402. 2 Roll. Abr. 567. F. pl. 2. Cro. 
Car. 446. | 

If a ſtranger, after a man has been arreſted, confines him 
at the requeſt of the bailiff who arreſted him, this is not a 


falſo 
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H a warrantis directed to two or more, jotntly or ſeveral, 

an arreſt by either of them alone is legal. 1 Inſt. 181, 

Wherever the arreſt of a man was at firſt legal, any de- 
tention of him afterwards amounts to a new caption, and is 
a falſe impriſonment. Cro. Car. 379. 

If a plaintiff, by an order in writing, commands a ſherif 

- to diſcharge a man, whom he has arreſted by virtue of: 
capias or an exigent at his ſuit, and the ſheriff afterward, 

detains him, the detention is a falſe impriſonment. 3 Bulſt, 
97, 98. Cre. Car. 379. But it is no falſe impriſonment 
either in a ſheriff or gaoler, who detains a perſon till he 

pays his lawful fees. 2 [nft. 53. 

Every arreſt for a civil cauſe, which is not warranted by 
ſome writ or proceſs, is an unlawful reſtraint of liberty, 2 

Ini. 57. 

1 * is unlawfully arreſted in the ſtreet, it is falſe im- 
priſonment tho' he be not taken into any houſe, Finch 
Law. 202. 22 Aſſ. pl. 85. | 

If a man is arreſted by virtue of a proceſs which has iſſued 
irregularly, this is a falſe impriſonment in the party at 
whoſe ſuit it iſſued ; for it was incumbent on him.to take care 
that it iſſued regularly, but it is not falſe impriſonment in 
the officer, for he has not been guilty of any offence but has 


done his duty in obeying the proceſs of a court to which he 


owed obedience. 2 Jon. 214. 1 Vent. 220. Str. 509. 
But if the writ be iſſued erroneouſly only, it is not falſe im 
priſonment ; becauſe the iſſuing thereof was owing to 
miſtake of the court, and not to any fault of the party at 
whoſe ſuit it iſſued. Str. 809 
Upon a proceſs out of an inferior court, if the cauſe of 
action did not ariſe within the juriſdiction of the court out 
of which the proceſs iſſued, it is not falſe impriſonmen 
either in the party ſuing, or the officer, and the only ad 
vantage ſuch a defendant has is to plead to the juriſdiQtio 
of the court. Ld. Raym. 230. 
If one perſon be arreſted inſtead of another, it is falſe im 
priſonment, 1 Bulftr. 149. Meer 457. Hard: 323. 
Any perſon may without an expreſs warrant arreſt a m 
whom he ſees upon the point of committing a treaſon or 
lony. 2 Hawk. P. C. 75. 
Any private perſon may without an expreſs warrant arre 
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ſuch perſons as are actually fighting; and ſtay them till 
their heat is over, and then deliver them to the conſtable, 
who may carry them to a juſtice, in order to their findi 

rveraly, Wl ſureties of the peace. 1 Hawk, P. C. 136. 2 Hawk, P. C. 
1. 81, 2 Inſt, 52. Hales Pl. C. 131. Lamb. 131. And if a man 
any de- receive a hurt from either party by thus endeavouring to 
„ and i preſerve the peace, he ſhall have his remedy by an action 
againſt him; and it ſeems that the law would juſtify him if 


r0. Car, 


a herif in thus doing he ſhould unavoidably hurt either party. 1 


tue of 2 Hawk. 136. 3 Inſt. 138. Dalt. c. 8. , 
erwardy And it is ſaid the arreſting a perſon, who is coming to the 
Buſſr. afittance of one who is fighting, is not falſe impriſonment, 
buen 1 How. P. C. 136. 
till he Any perſon may without an expreſs warrant confine a man 
diſordered in his mind, who ſeems diſpoſed to injure either 
inted by himſelf or another. Idem. Pl. 28. Pl. 25. 


erty. 2 No perſon, not even a conſtable, can arreſt a night- 
| walker, unleſs guilty of ſome diſorderly act. Ld. Raym. 1301. 
falſe in. If a conſtable after having arreſted a man under a war- 


Finch rant, ſuffers him to go at large, and afterwards retakes him 
by virtue of the ſame warrant, it is falſe impriſonment ; but 

as fuel if the perſon in ſuch caſe voluntarily ſurrenders himſelf, 
party auß tho? it is a doubtful point, yet it ſeems the better opinion 
take care that the conſtable may detain him, and carry him before a 


__ juſtice of the peace. 2 Hawk. P. C. 81. 
but has 


which he 


3 Haze AS Coxrus, and as to the ſatigſaction, this muſt be ob- 
falſe im. tained by an action of treſpaſs and falſe impriſonment, 
ng to 3 wherein the party recovers damages for the injury he has 
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mitted with force, liable to pay a fine to the king. And if 
the party injured pleaſe he may indi him. 

Falss REruxxs. An action on the caſe wherein damages 
ſhall be aſſeſſed by the jury, is the proper remedy for all 
falſe returns, 

rats verdif?, The preſent practice of ſetting aſide verdicts is 
by motion in court. See Min1sTERs of juftice. 

farst weights and meaſures. Perſons guilty of ſelling by falſe 

. weights or meaſures, may by indictment at common: law. be 

— 1 fined and impriſoned, tho' the better way is by levying on a 

on 
ſed b * 
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Falſe impriſonment may be removed, and a ſatis faction for 
it may be obtained, As to the removal of it, it may be by 


received; and the defendant is, as for all other injuries com- 


ſummary conviction, by diſtreſs and ſale, the forfeiture im- 
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Fass. By the ſtat. 24 Edw. 3. c. 1. juſtices are empowered to 
bind over to the good behaviour, perſons haunting bawdy- 
houſes with women of bad famg ; or for keeping fuch women 
in his own houſe; or for words tending to ſcandalize the 
government, or in abuſe of the officers of juſtice, eſpecially 
in the execution of their office: alſo night-walkers ; eaves- 
droppers ; ſuch as keep ſuſpicious company, as are reported 
to be pilferers or robbers; ſuch as ſleep in the day, and 
wake in the night: common drunkards ; whoremaſters; 
the putative fathers of baſtards; cheats; idle vagabonds; 
and other perſons, whoſe miſbehaviuur may reaſonably bring 
them within the general words of the ſtatute, as perſons not 
of good fame. 4 Black. Com. 256. & 

Fees of counſel. A counſel can maintain no action for his fees, 
which are conſidered not as a ſalary or hire, but as a mere 
gratuity. 1 Chan. Rep. 38. | | 

beton v. Is in the general acceptation of the word every ſpe- 
: cies of crime, which at the common law incurs the forfeiture 
of lands or goods. See ComPounDinG of fe.ony. 

Frur-Covzar. Sce Baron and FEMx. 

Fexce. An action of treſpaſs lies for breaking down or taking 
away pales, poſts, hedges, fences and the like. 

If a ſheriff who comes to make replevyn of the beaſt of 
A. which is impounded in the cloſe of B. breaks down the 
fence of the cloſe when he might have entered by the gate 
which was open, an action of treſpaſs lies. 2 Roll. Abr. 552. 
But if by the threats of B. the ſheriff apprehends his life 
would be in danger, if he went through the gate, it is lau- 
ful for him to break down the fence and enter that way, 
Ibid. | 

FERRYMAN. Sce CARRIER, 

Figur ind. See HovsE.. 

Fixpinc. The finder of any thing, altho' he does not acquire 
by finding a general property therein, yet if a ſtranger con- 
verts it, he may bring an action of trover againſt him; be- 
cauſe as the finder is anſwerable for it to the perſon in whom 
the general property is, he has a ſpecial property therein; 
and he has moreover a right thereto againſt every one except 
the perſon who loſt it. Str. 505. 

If a man having accidentally found any perifhable commo- 
dity and neglects to preſerve the ſame, no action lies; for the 


law has laid no duty on the finder, and therefore he 227 


be an 
finds Þ 
no act 
garme! 
Cre. E 
gain, « 
Eliz. 2 
But 
anſwer 
careleſ 
thing | 
he find 
he ſhall 
Eliz. 7 
Funk. By 
be had, 
any fire 
by ſuck 
contain 
contrad 
See An 
FixtE-wo! 
Fin. An 
2 ſevera 
It ha 

lie agail 
that as 
them ca 
Car, 55 
been of 
fihery, | 
of a con 
An ac 
ebbs ane 
is in the 
there in. 
The o 
ſound in 
them an 
onen. 1 
one who 
huſband 


ed to 
wdy- 
omen 
e the 
cially 
eaves- 
orted 
, and 
ſters; 
onds; 
bring 
1s not 


feet, 


mere 


y ſpe- 


feiture 


taking 


eaſt of 
wn the 
ie gate 
re 552. 
nis life 
is [laws 
t way, 


herein ; 
except 


commo- 
for the 
cannot 


F OR 111 


be anſwerable for a nonfeaſance in ſuch a caſe ; as, if a man 
finds butter, and by his neghigent keeping, it is ſpoilt, yet. 
no action will lie, 1 Leon. 223. Owen 141. Or, if he finds 
garments, and for want of proper care they are moth-eaten, 
Cre. Elix. 219. Or, if a man finds goods, and loſes them a- 
gain, or if he finds a horſe and gives him no ſuſtenance. Cre, 
Elia. 219. 2 Bulſt, 21. cont. 

But tho' for a mere nonfeaſance, or neglect, he is not 
anſwerable, ſeeing he is not obliged to be charitable to a 
careleſs owner; yet if he makes gain or advantage of the 
thing he finds ; or if he rides a horſe; or abuſes the thing 
he finds, as by putting paper into water, or if he kills ſheep 
he ſhall anſwer for them. 1 Roll. Abr. 5. 1 Leon. 224. Cro. 
Elix. 219. Stile 261. 1 Bulft. 38. 


Funk. By tne 6th Ann. it is enacted, that no action, &c. ſhall 


be had, &c. againſt any perſon in whoſe houſe or chamber 
any fire ſhall accidentally begin, or any recompence be made 
by ſuch perſon for any damage, &c. provided that nothing 
contained in the act ſhall extend to defeat or make void any 
contract or agreement made between landlord and tenant. 
See AzSoN and Hovsx. 


Fin E-wokks. SCE NUSANCES. 
Fun. An action of treſpaſs vi et arms, lies for catching fiſh in 


a ſeveral fiſhery, 1 I.. 122. Salk. 637. 

It has been laid down, that an action of treſpaſs does not 
lie againſt a ſtranger, for catching fiſh in a free fiſhery; for 
that as divers perſons have a right to fiſh therein, no one of 
them can maintain it againſt ſuch ſtranger. 1 Inſt. 122, Co. 
Car, 554. But Holt Ch, F. and Dolben F. have in one caſe 
been of opinion, that any one having a right to fiſh in a free 
fiſhery, may maintain ſuch an action. But Giles Eyre J. was 


of a contrary opinion. Salk. 637. Carth. 286. Reg. 95. 


An action does not lie for fiſhing in a river where the tide 
ebbs and flows; for the property of the ſoil of all ſuch rivers 
is in the king, and all perſons have prima facie a right to filh 
therein. 1 Mod. 105. . 

The owner of a ſeveral fiſhery may lawfully diſtrain nets 
found in his water, as nets doing damage ; but if he cuts 
them an action of treſpaſs lies. Cro. Car. 228. 


neg. The laws of England juſtifiy a woman, if ſhe Kill 


one who attempts to raviſh her, 1 Hawk, P. C. 71. And an 
buſband'or father for killing a man who attempts to ravich 
183 2 93 
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his wife or daughter; but not if there be conſent and 99 
force. 1 Hal. P. C. 485, 486. And it ſeems generally th, 
complexion of our law to juſtify force againſt him who . 
tempts to commit a capital offence, See TxEs rass and Mat. 
RIAGE. 

Foxxroorn. See MAYHEM. 

FornicaTION.. Sec LEWDNEsSS. 

FoxTUNE-TELLERS. By the 9 G. 2. c. 5. no proſecution ſhall 
be carried on againſt any perſon for oonjuration, witheraft, 
ſorcery or. inchantment. But notwithſtanding this ſtatute, 
perſons are puniſhable with a year's impriſonment and ſtand. 
ing in the pillory four times, who pretend to uſe witchcraft, 

tell fortunes, or diſcover ſtolen goods by ſxill in the occult 
ſciences. 

Fu Aups. By the Common Law, all deceitful practices 
in defrauding or endeavouring to defraud another of his 

known right, by means of ſome artful deviſe, contrary to 
the plain rules of honeſty, are puniſhable according to the 
magnitude of the offence, Co. Lit. 3. ö. Dyer 295. 

As, if a man cauſe an illiterate perſon to execute a deed to 
his prejudice, by reading it over to him in words different 
from thoſe in which it was written. 1 Sid. 312. 

Deeds and conveyances when obtained by fraud, are void: 
and deeds of gifts and grants of land fraudulently made to 
defeat purchaſers are void. 

If a man conveys his land to friends in truſt, or to the uſe 
of a wife for her jointure, &c; to defraud a purchaſer or 
creditor ; the truſt ſhall go in equity to the purchaſer or 
creditor, and he ſhall avoid the eſtate. 2 Cre. 158; 
If a man makes an aſſignment of his leaſe, and yet keeps 
- poſſeſſion of the land, the aſſignment ſhall be judged fraudu- 
lent. | 
A general gift of all a man's goods, may be reaſonably 
ſuſpected to be fraudulent, though there be a true debt owing 
to the party to whom it is made: And a deed of gift of all 
one's goods in ſatis faction of a debt, is void againſt othe 
creditors. The ſeveral marks of fraud in the grant of goods 
are. I. If it be general, without exception of ſome things 
neceſſity, 2. If the donor continues in poſſeſſion of, and ul 
the goods. 3. If the gifts be made in ſecret. 4. If there 
be a truſt between the parties. 5, If made pending tht 
action. 3 Rep. 81, 82. g 7 
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The ſtatute 13 Flix. makes the deed void againſt credi- 


tors; but not againſt the party himſelf, his executors or ad- 


miniſtrators. 

Fraudulent conveyances in order to defraud purchaſers 
are void, as to ſuch purchaſers ; and the perſons juſtifying 
or putting off ſuch grants as good, ſhall forfeit a year's. va- 
lue of the goods and chattels, and ſhall be impriſoned. 27 
Elix. c. 4+ ; 

A man may be-indifted as a cheat who takes up goods, 
&c. under falſe pretences ; but if the injured party delivers 
a bill to him he makes it a debt, and cannot proſecute him 
on the fraud. ; * 7000p | 

An action on the caſe will lie for any injury occurring to 
a man in his real eſtate of freehold or inheritance; as if A. 
levies a fine, ſuffers a recovery, acknowledges a judgment, 
recognizance, ſtatute merchant or ſtaple in my name, I 
may have an action. 1 Roll. Abr. 100. 

If a man razes the name of the obligor out of an obliga- 
tion, and in the room of it inſerts the name of J. S. and 
after ſues him upon this obligation, J. S. may have an 
action on the caſe. 1 Roll, Ar. 100. 

Such an action alſo lies for cheating by playing with falſe 
dice. 1 Roll. Ar. 100. Cro. Eliz. go. Co. Ent. 8. F. N. B. 
95. Moor 776. See CHEAr and SALE, 


G 


Gun. Gaming is at preſent a very abandoned and de- 


ſtructive employment in high life, and made ſtill more per- 
nicious by the ill uſe made of it by ſharpers, which has con- 
ſtituted gaming-houſes common nuſances. 

; Gaming-houſes, may, by indictment at common law, be 
ſuppreſſed and the perſons keeping them fined. I Hawk. P. C. 
198. 225. And both ſuch and the gameſters are liable to pe- 


nalties by ſtatute 33 H. 8. Alto perſons having no viſible 


eſtates, not making it appear that the principal part of their 
maintenance is got by other means than by gaming, are to 
be bound to their good behaviour. The ſtatute 16 Car. 2. c. 
7. gives treble damages againſt any perſon who ſhall cheat 


at cards, dice, &c, - And alſo enacts, that if any perſon by 


playing or betting, not for ready money, ſhall loſe 100 l. or 
more, his ſecurity taken for it ſhall be void; and the winner 
forfeit treble the value, one moiety to the king, the other to 


the 
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the informer. A watch may be loſt at gaming, which is 
convertible to ready money, and not be within the ſtatute; 
which reſtrains ſuch playing only as puts people in debt. 
Action of debt was brought for 100 l. upon a horſe match, 
and in the articles another 100 l. was articled to be run for, 
if the plaintiff required it ; and it was adjudged within the 
ſtatute againſt gaming. Where ſecurity is given for money 
won at gaming to a third perſon, not being privy to it, or 
not knowing it was won at play; it is not within the fia- 
ture. 1 Lill. 645. 1 Lev. 94, 244. 1 Vent. 25 3. 2 Med. 
297. 

By the 9 Ann. c. 14. ſecurities for money won at play, 
are to be void; and if any perſon ſhall loſe by gaming at one 
time 101. he may recover the ſame from the winner, by 
action of debt; and perſons winning at one time 10 l. by 
fraud, may be indicted, and ſhall forfeit five times the va- 
lue, be deemed infamous, and ſuffer ſuch corporeal puniſh- 
ment as in caſe of wilful perjury. And by the 18 CG. 2. 0. 
34. the forfeitures of the 9 Ann. may be recovered in a court 
of equity; and moreover, if a man be convicted upon infor- 
mation or indictment, of winning or loſing at any fitting 
101. or 201, within twenty-four hours, he ſhall forfeit five 
times the ſum. 

It ſeems the better opinion that an action of general indi- 
Bitatus aſſumpſit will not lie for money won at play, for the 
contract is executory, and-but a wager, which is but a col- 
lateral promiſe ; and this action will not lie, unleſs on a 
contract executed, ſuch as labour done, or ſome other meri- 
torious cauſe, Ld, Raym. 69, 89. 6 Mad. 128. But if the 
money be ſtaked down the inſtant that the game is deter- 
mined, the property is veſted in the winner, and it is as 
much a violation of his right to with-hold it from him, as it 
would be if he had come to it by any other means. 5 Med. 
13. 
* action of indebitatus aſſumpſit lies againſt him who holds 
the wager, becauſe it is a promiſe in law to deliver it if won. 
5 Med. 13. 

It is agreed that a perſon who wins money at gaming may 
maintain an action of ſpecial indebitatus aſſumpſit, 3 Lev. 
118. 6 Mod. 128. 5 Mod. 13. 1 Leut. 175. See COVENANT 
Gan DEN. An action of treſpaſs lies for damaging or deſtroying 
fruit, ſhrabs or trees in a garden. 
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G1er, A true and proper gift is always accompanied with de- 
livery of poſſeſſion, and takes effect immediately: and then 
it is not in the power of the giver to retract it, tho* he did 


it without any recompenſe,  Fenk. 109. unleſs it be preju- 
dicial to creditors ; or the giver were under any legal inca- 
pacity, as infancy, coverture, dureſs, or the like; or if he 
were drawn in, circumvented, or impoſed upon, by falſe 
pretences, drunkenneſs, or ſurpriſe. But if the giſt does 
not take effect, by delivery of immediate poſſeſſion, it is then 
not properly a gift, but a contract and this a man cannot 
be compelled to perform, but upon good and ſufficient con- 
ſiderations. 2 Bl, Com. 441. * 

Goops. An action of treſpaſs lies for the taking of any goods, 
although theſe are afterwards retaken by, or reſtored to the 
owner : But it is reaſonable, that ſuch retaking or reſtoring 
ſhould go in mitigation of damages. Bro. TreſÞ. pl. 221. 2 
Roll. Abr. 569. See SALE. Y 

GoveRnMEnNT, Contempt againſt the king's perſon and ga- 
vernment, by ſpeaking or writing againſt them, curſing or 


wiſhing them ill, giving out ſcandalous tales concerning the. 


king, or doing ſuch things as tend to leſſen his authority, 
or to raiſe jealouſies between him and his people, are pu- 
niſhable upon indictment with fine, impriſonment, the pil- 
lory, or other corporeal puniſhment. 1 Hawk. P. C. 60. 
Gzavesrone, An action of treſpaſs vi et armis lies againſt a 
parſon for taking a graveſtone or coat of arms out of his own 
church ; for neither of theſe is to be conſidered as an obla- 
tion, Bro. Treſp. pl. 181, See Corrs, 
GrovunD, treſpaſſing in. See Lax b. 


H 


HaLF-BLOOD, See DESCENT, 

Hanp. See MAYHEM. 

HanD-wRITING, See EVIDENCE. 

HancinG, If a man condemned to be hanged, come to life 
after he be hanged, he ought to be hanged again, for judg- 
ment is not executed till he is dead. 2 Hawk, 463. 

Hare, See Bas r. 

Hzal rn. If a man, by improper practices, injures another's 
health, an action of treſpaſs on the caſe will lie againſt him, 
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as by ſelling him bad proviſions or wine. 1 Roll. Alr. go. 
by the exerciſe of a noifome trade, which affects the air in 
his neighbourhood. 9 Rep. 57. Hutt. 135. or by the ne- 
glect or unſkilful management of his phylician, ſurgeon oz 
apothecary. 


Hrarsav. See EvIDENCE. 


Hains. Heir is one that ſucceeds by defcent and right of blood 
to any eftate of inheritance, in lands, tenements, and here- 

ditaments. See APPARENT. 
The heir is favoured at common law; for according to 
this the anceſtor could not convey away his lands by will 
from his heir at law, without his conſent. 2 Lill. 11, But 
by the ſtatute 32 H. 8. the law is alteret in that point, 
— Dubious words in a will ought to be interpreted for the 
benefit of the heir; and not to diſinherit him. An heir ſhall 
- enforce the adminiſtrator to pay debts with the perſonal eſtate 
to preſerve the inheritance. Ghanc, Rep. 280, 297. The 
heir is not bound in the bond of his anceſtor, unleſs ex- 
preſsly bound; and if a man binds his heirs, but not himſelf, 
the bond is void, 2 Saund. 136. A man ſhall never bind his 
heir to warranty, where he himſell was not bound. A 
grant of an annuity muſt be for a man and his heirs, to bind 
the heir, although there be aſſets; and an heir ſhall not be 
bound, though named, except there be aſſets. 1 ff. 144. 

The heir at law is preferred in chancery in a doubtful 
caſe. Chanc. Rep. 7. If an heir hath aſſets, and the executor 
alſo, it is at an obligee's election to have debt againſt the 
one or the other; but he ſhall not charge them doubly, 2 
Pioawd. 433. And where the heir is ſued for the debt of his 
anceſtor, and pays it, he ſhall be reimburſed by the executor 
of the obligor, who hath perſonal aſſets. 1 Chanc. Rep. 74. 
Heirs and executors, are both chargeable upon ſpecialties. 
Dyer 303. Where Ceſtuique iruft dies, leaving a truſt in 
fee fimple to deſcend to the heir; this truſt will be aſſets by 


deſcent in the heir's hands, and be liable to the obligation 


of his anceſtors. 29 Car. 2, And if an heir has made over 
lands fallen to him by deſcent, execution is to be had againft 

him, to the value of the land. &c. 4 and 5 I. and M. 
When a man recovers againſt an heir, by default or ver- 
dict, on pleading viens per diſceut, the plaintiff may enter a 
ſpecial judgment de ter is diſcen/is ; and the plaintiff will have 
all the lands by deſcent in execution : but if the judgment 
be general, he can have only a moiety by el-cit, Devis 439- 
5 2 Leon. 
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2 Leon. 16. The judgment and execution ſhall be general, if 
the heir acknowledges the action, and ſhews that he hath ſo 


much by deſcent ; but if he will not ſhew what he hath by 


deſcent, he loſes the benefit of the law, Special matter may 


be given in evidence, on riens per deſcent, as that the ſale 


was fraudulent, &c. Mich. 1. V. and MH. 'B. R. Cro. Eliz. 
692. Moor 681. 5 Rep. 60. | 

At the common law a man cannot be heir to goods and 
chattels; but by cuſtom, heir-looms go to the heir, though 
houſehold goods, Theſe are not deviſable by teſtament ; 
the law prefers the cuſtom before a deviſe, which takes not 
effect till the teſtator's death, and then they are veſted in the 
heir by the cuſtom. But ſale in a man's life-time, would 
make it otherwiſe. 1 In/?, 28, 18, 185. See DescenT, Exx- 
cuTORs, and Force, 


Highway. If a perſon lays logs of wood or other incum- 


brances in the highway, and a perſon riding ſtumbles over 
them and is burt, an action on the caſe will lie againſt him, 
becauſe of the ſpecial damage; and ſuch perſon may be in- 
dicted for it as a public nuſance: and if it is a cuſtom for 
the inhabitants to lay ſuch logs before their doors, it is void 
in law. Cro. Fac. 446. 1 Salk, 15. But if a perſon is only 
delayed in his j Journey a little while, by reaſon of which he is 
damnified, or ſome important affair is neglected ; this is not 
ſuch a ſpecial damage, for which a private action on the caſe 
will lie; but a particular damage, to maintain this action, 
ought to be direct and not conſequential z as, far inſtance, 
the loſs of his horſe, or ſome corporeal hurt in falling into a 
trench in the highway, &c. Carth. 194. 

A ſtreet in a city is a highway, to be repaired by ſuch 
city; ſurveyors may turn a watercourſe, or dig gravel in any 
ground contiguous to the highway, filling up the pit. 
06s, The keeping of hogs in any city or market town is in- 
dictable as a public nuſance. Salt. 460. See NusAxck. 
oLDING OVER, By the ſtatutes 4 Geo. 2. c. 28. and 11 Geo, 
2. c. 19. in caſe after the determination of any term of life, 
lives, or years, any perſon ſhall wilfully hold over the ſame, 
the leſſor is entitled to recover by action of debt, either a 
rent of double the annual value of the premiſes, in caſe he 
himſelf hath demanded and given notice in writing to deliver 
the poſſeſſion ; or elſe double the uſual rent, in caſe the no- 
iice of quitting proceeds from any tenant having power to 
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determine his leaſe, and he afterwards neglects to carry it Ut 
into due execution, di 
Homicips. Is the killing of any human being; and is of 
three ſorts ; juſtifiable, excuſable, and felonious. The firlt i hes 
ſuch as is owing to unavoidable neceſ/zty, without any pre- *P. 
vious intention, negligence or inadvertence, and is conſe- 1 | 
quently blameleſs. As, where an officer in the execntion — 
of his office, kills a perſon that aſſaults or reſiſts him, 1 5 
Haul. P. C. 71. Or where a perſon attempting to rob, 
murder, or raviſh another, ſhall be killed in ſuch attempt, + 
The ſecond, or excu/able homicide, is divided into, 1. Ho- 2 
micide by miſadventure, as where a man doing a lawful b | 
act, without any ill intention, kills another; as 'whete a he 
man being at work, or doing any lawful a&, does by ſome P n 
inſtrument or otherwiſe kill another. And where one whips 53 
another's horſe, whereby he runs over another and kills him, k 
itt is held accidental in the rider, becauſe he was doing * 
nothing unlawful ; but as the perſon who whipped the horſe, — 
in ſo doing committed an unlaw ful act, it is manſlaughter in 1 
him. r Hawk. P. C. 73. And in general, if death enſues * 
in conſequence of an idle, dangerous, and unlawful ſport, ms 
as ſhooting or caſting ſtones in a town or the like, the flayer 5 If 
is pnilty of manſlaughter, and not of miſadventure only, by © 


Ibid. 74. 2. Homicide in ſelf- defence, or chance-medley, „ out ; 


diſtinguiſhed from juſtifiable homicide in this reſpec, that —_ 
that is done in hindering the commiſſion of a capital crime 9 A 
but this is done by one in the courſe of a ſudden affray Vi „* 
brawl, or quarrel, by killing the perſon who aſſaulted him him 3 
the true difference between this ſpecies of homicide and man Ba: hi. 
laughter is this, that if both parties are actually combating * th 
at the time when the mortal ſtroke is giyen, the flayer | Ge ” 
guilty of manſlaughter ; but if the flayer hath not begun t 8. 7 
fight, or (having begun) endeavours to decline any furthe 7 If ö 
ſtruggle, and afterwards, being cloſely preſſed by his anta 2 
goniſt, kills him to avoid his own deſtruction, this is homi | - « 
cide excuſable by ſelf-defence. Fe. 277. The third! — | 
felonious homicide, which is the wilful and malicious Killin ae. 
of any human being, of malice prepenſed. 5 ws 
Hoxsts, If A. hires a horſe of B. and negleRts to pay the hi . "FF 
an action on the caſe lies againſt him, | enſl = 
If A. hires a horſe of B. and gives earneſt for he horl g Ven, 
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time, and B. then refuſes to deliver him, whereby A. is 
diſappointed, an action on the caſe lies againſt B. 

If A. hires B. to carry a load of timber from one town to 
another to be unloaded there, at ſuch a place as A. ſhould 
appoint, and B, gives notice to A, that he will bring it ſuch 
a day, and requeſts him to appoint a place where he ſhall 
lay it, and he brings it accordingly, but A. will not appoint, 
&c. ſo that the horſes are kept ſo long in the cart that they 
being hot with carrying the timber, catch cold and die; 
yet B. ſhall have no action againſt A. for he might have taken 


his horſes out of the cart and walked them, or put them in 


a ſtable, or if A. would not have appointed a place, as ſoon 
as he came there he might have unloaded in any convenient 
place, ſo that the injury the horſes received was through his 
own default, 2 Lev. 196. 1 Vent. 310. 3 Keb. 766. 

If a man lend or hire another's horſe, and for want of ſafe 
keeping the horſe dies, the owner may have an action on the 
caſe, to repair the damage ſuſtained by the negligence of the 
borrower. 

If a ſmith refuſes to ſhoe my horſe, or if he pricks him, an 
action on the caſe lies againſt him. 1 Roll, Abr. g1. Keilw. 
50. 1 Sand. 312. 

If a common farrier kills my horſe with bad medicines, or 
by neglect in curing of him, an action on the caſe lies with- 
out any expreſs promiſe to cure him, 1 Rell. Abr. 10, 91. 
19 H. 6. 49. 

An action on the caſe lies where a man lends another a 
horſe who puts him into a ruinous ſtable, that tumbles upon 
him and kills him ; or if he over-rides a horſe, lent or hired 
to him; but if the ſtable fall by a violent tempeſt, or the 
horſe dies of any diſeaſe, the hirer or borrower are excuſed, 
Cro. Eliz. 777. 784. Owen. 52. 5 Co. 14. Dyer 121. Gab. 
78. Dact. and Stud. 128. 1 Lutw, 98. 

If A. rides an unruly horſe in Lincoln's-inn- fields (being 
a place much frequented by the king's ſubjects, and unfit for 
ſuch purpoſe) to break and tame him, and the horſe breaks 
from A. and runs over B. and grieveuſly hurts him, &c. B. 
may have an action againſt A. for though the miſchief was 


done againſt the will of A. yet ſince it was his fault to bring 


a wild horſe into ſuch a place where miſchief might probably 
enſue, A. muſt anſwer for the conſequence of ſo ill an act. 


1 Vent. 295. 2 Lev. 172. 3 Keb. 65. 1 Lutw. 90. 


HoTcupoT, See ExgcuToRs, 
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Hovse, It is in general true, that an action of treſpaſs lies 
for the going into any houſe, altho' the door was open 
for the houſe of every man is his caſtle; and he is not o- 
bliged to keep his door ſhut. Plowd. 91. 2 Roll. Rep. 208. 

If a mother goes into a houſe, the door of which is open, 
to ſee her daughter, a ſervant in the houſe, who is ſick, an 
action of treſpaſs lies. 2 Roll. Abr. 567. 

If a beaſt in being driven thro? a ſtreet goes into a houſe, 
the door of which is open, an action of treſpaſs lies. 10 E. 
4- J. B. pl. 19. | 7 

If a man, whoſe term in a houſe is expired, goes into it 
when the door is open, to take away any goods which he 
has left there, an aCtion'of treſpaſs lies; for it was his own 
folly to leave them there. Bro. Treſp. pl. 430. 

But if J. S. has injuriouſly got any of the goods of J. N. 
into his houſe, it is lawful for J. N. to go thereinto, the 
door being open, and take thoſe goods: 72 i 8. was 
himſel{the wrong doer. Cro. Eliz. 246. 2 Roll. Rep. 56. 

tis not lawful for J. S. to go into the houſe of J. N. the 
door being open, to ſearch for any goods which he has loſt; 
altho' it is commonly reported, that theſe goods are in the 
houſe of J. N. 2 Roll. Rep. 55, 56. But if any of the goods 
of J. S. have been ſtolen, it is lawful for J. S. to go into this 
houſe, thedoor being open, to take them. 2 Roll. Rep. 55, 56, 

It is lawful for him, in whom the reverſion of a houle is, 
to go into it, the door being open, to ſee if any waſte has 

been done Bro. Treſp. pl. 16. | 

If J. S. goes into the houſe of J. N. the door being open, 
to tender money, of which a tender to the perſon of J. N. 
is neceſſary, an action does not lie, Plowd. yr. 

It is lawful for any man to go into a houſe, the door being 
open, to part two who are fighting, becauſe this is for the 
public good. Keilw, 46. 4 

It is in general true, that if a ſheriff breaks open the door 
of a houſe, this action lies. 53 Rep. 91. 3 Inſt. 162. Cro. 
Jac. 556. | 
- And if a barn or an enthouſe is adjoining to or parcel of 
a houſe, the privilege of the houſe extends to both theſe. 1 
Sid. 185. 1 Kcb. 698. But not if at a diſtance from the houſe. 
Ibid. | | 

This privilege extends however only to the houſe in which 
a man lives, for if the goods of J. S. are, to prevent their 
being taken in execution, carried into the houſe of J. ” 
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the ſheriff may, after having in vain demanded to have the 
door of the houſe opened, break it open in order to come at 
theſe goods, 5 Rep. 93. 

Wherever the king is a party, it is lawful for a ſheriff to 
break open the door of a man's houſe, either to arreſt him, 
or to execute a proceſs : But he ought before he do this, to 
declare the cauſe of his coming, and make a demand to have 
the door opened. 5 Rep. 91. 4 Leon, 41. 

And in like manner a ſheriff may after requeſt break open 
the door of a houſe to execute a writ of habere facias ſciſinam, 
or of habere facias poſſeſſionem, even at the ſuit of a private 
perſon ; for after the judgment, on which either of theſe is 
founded, the houſe is no longer to be conſidered as the houſe 
of the perſon who is in poſſeſſion thereof, 5 Rep. 91. 

And ſo he may to arreſt a perſon on a commiſhon of re- 
bellion after requeſt made. Crompt. 47. | 

If a man who has been arreſted eſcapes into any houſe, it 
is lawful for the ſheriff, after demand to have it opened, to 
break open the door thereof in order to retake him. 5 Rep. 
93. 2 Rall. Rep. 138. Palm. 54. Accordingly it has been 
adjudged that if a bailiff lays hold of one by the hand (whom 
he has a warrant to arreſt) as he holds it out of the window, 
this is ſuch a taking of him, that the bailiff may juſtify the 
breaking open of the houſe to carry him away. 1 Ventr. 306. 
6 Mod. 173. 

When a ſheriff has entered into a houſe in order to execute 
a writ of fiert facias, it is lawful for him, after demand made, 
to break open any chamber-door or trunk. 2 Sho. 87. Palm. 
54. And it ſeems reaſonable, that it ſhould in ſuch caſe be 
lawful for the ſheriff, after a demand to have it opened has 
been in vain made, to break open the door of any barn or 
outhouſe, which is adjoining to or parcel ef the houſe, 5 
N. Abr. 178. And if a ſheriff's officer has entered a houſe, 
in order to execute a fiert facias, the maſter of the houſe locks 
the door, it is lawful for the ſheriff, after a demand to have 
it opened has been in vain made, to break it open, in order 
to ſet the officer at liberty and compleat the execution. Cro. 

ace. 5 6. ' 
2 he 21 — c. 19. perſons under the commiſſioners 
warrant may break open the houſe, chambers, ſhops, ware- 
houſes, trunks, &c. of a bankrupt where his goods are re- 
puted to be, | 1 


| 
l 
| 
| 
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If a conſtable, who has the warrant of a juſtice of the 
peace to arreſt a man in order to his finding ſurety for his 
good behaviour, breaks open the door of any houſe in which 
he is, (after a demand to have it opened) in order to arreſ 


- him, an action of treſpaſs does not lie, 5 Rep. 93. Mur 


606. | 

If a conſtable has the warrant of a juſtice, for levying 
upon the goods of J. S. the penalty of a ſtatute, part of 
which is given to the king, it is lawful for him, after a de. 
mand to have it opened has been in vain made, to break 
open the door of a houſe in order to execute this, 3 Jon, 
133, 134+ — 

If an affray in a houſe is ſeen or heard by a conſtable, it 
is lawful for him, after a demand made, to break open the 
door of this houſe in order to arreſt the affrayers. 2 Haul. 
P. C. 86. 

If a perſon, who has in the preſence of a conſtable made 
an affray, flies into a houſe, it is lawful for the conſtable, 
after demand made, to have it opened, to break open the 
door in order to arreſt him. [6:d. 

Tt is lawful for any perſon, after a demand to have it 
opened has been in vain made, to break open the door of a 
houſe, in order to arreſt a perſon who is juſtly ſuſpected of 
having committed a felony, for the public good requires it, 
Ibid. | | 

If J. S. who is unlawfully confined by J. N. in his houſe, 
in order to regain his liberty breaks open the door, he is not 
liable to an action: becauſe J. N. was himſelf guilty of the 
firſt wrong. Bro. Treſp. pl. 186. 2 Leon. 202. 

If J. S. by his negligence ſuffers his houſe to be on fire, it 
is lawful for the perſon who lives in an adjoining houſe to 


pull down the houſe of J. S. in order to preſerve his own, 


Bro. Treſb. pl. 186. 


An action does not lie for pulling down a houſe, the 
erection of which is a nuſance in the highway. Comb. 417. 

An action lies againſt a tenant at will, who commits waſte 
by pulling down houſes. t | 


Hor MAN. See CARRIER, 
Hunvine, See Land. ; oi 
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JacTiTATION. If one boaſts or gives out that he or ſhe is mar- 


ried to ſuch a perſon, whereby a common reputation of their 
matrimony may enſne, the party thus offending may be li- 


"belled in the ſpiritual court; and, unleſs the defendant un- 


dertakes and makes out a proof af the actual marriage, he 
or ſhe is enjoined perpetual ſilence, which is the only remedy 
the ſpiritual court gives, 


Ivtors, An idiot is a perſon that has been a fool from his 


birth, of whoſe lands the king ſhall have the care and 


* cuſtody ; but if a man had once underſtanding, and after- 


wards became a fool by chance or misfortune, the king ſhall 
not have the cuſtody of him. 4 Rey. 124. 

Deeds, grants, &c. made by an idiot are voidable, i. e. 
may be made void; and the king may avoid a deed of grant 
for the benefit of the idiot. As idiots are non compos mentis, 
they cannot make a will; but what they do concerning 


lands, &c. in a court of record, ſhall bind themſelves, and 


all others claiming under them. An idiot may contract ma- 
trimony, and it ſhall bind him ; otherwiſe many would pre- 
tend to be fools to be unmarried. Idiots, as well as lunatics, 
ought not to be proſecuted for committing any crime, as 
they want underſtanding to diſtinguiſh between good and 
evil. Lit. 405. 1 Inſt. 247. 5 Rep. 111, 124. 2 Inſt. 483. 


I Koll. Abr. 357. 1 Inf. 247. 3 Inſt. 4, 108. 


An idiot ſhall be bound to pay for neceſſaries, in the ſame 
manner as an infant, He cannot appear by attorney, and 
when he ſues or defends any action, he muſt appear in per- 
ſon, and the ſuit is to be in his name, but followed by otuers. 
If an heir is an idiot, though of any age, any man may make 
a tender for him. Upon a writ returnable in chancery, an 
idiot may be examined whether he be ſo or not, and there is 
a writ idiota inguireudo vel examinando directed to the ſheriff 
to call before him the party repreſented to be an idiot, and 
examine him, and enquire by a jury whether he be of ſut- 
ficient underſtanding to manage his eſtate, and to certify the 
ſame into chancery ; and he may be afterwards examined by 
the Lord Chancellor. 2 Sid. 112, 335. 1 Iuſt. 206. 9 K p. 
31. F. N. B. 232, 233. : 

IpLexess, 
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IdLENEss. By the 17 Geo. 2. c. 5. idle and diſorderly perfony 
are puniſhable with a month's impriſonment in the houſe of 
correction. 

Icnoxance, Ignorance of the law will not excuſe ; but if a 
perſon about to do a lawful act, thro' miſtake or ignorance 
does an unlawful a&, he is excuſed, for his will and the deed 
did not go hand in hand which is neceſſary to conſtitute an 
act morally evil. Thus if a man, intending to kill a thief 
in his houſe, by miſtake kills an innocent perſon, this is nd 
criminal action. Cra. Car. 538. but if a man thinks he has a 
right to kill a perſon excommunicated or outlawed, and does 
ſo, this is murder, for his ignorance of the law will not ex- 
cuſe him. 

IMPRISONMENT, falſe. See FALSE I{PRISONMENT. 

Ixclos unk. If a man that ought to incloſe againſt my land ne- 
glects to do it, by which the cattle of his tenants enter into 
my land and do me damage, | may have an action on the 
caſe againſt him. 1 Roll, Abr. 105. 

InDECENCY. See LEWDNESS» 

InDorSEHENTS., See BILL OF EXCHANGE. 

Inramous witneſs, See EVIDENCE. | 

InraxTs. An infant is a perſon under the age of twenty-one 
years; before which age, acts done by infants may be a- 
voided ; as to matters of fact, either within age, or at full 
age; but as to matters of record, only during his minority. 
But an infant may bind himſelf to pay for neceſſaries, as 
meat, drink, apparel, &c. though not by bond, with pe- 
nalty. He may give a bill for the very ſum due; but not 
make up an account with his creditor. An infant is not 
obliged to pay for cloaths, unleſs it be averred they were for 
his own wearing, and that they were convenient and neceſ- 
ſary for him to wear, according to his eſtate. 1 1nft, 171, 
380. 2 Inſt. 483. 1 Roll. Abr. 529. Cro. Jac. 560. 

An infant may purchaſe, it being intended for his bene- 
fit: but at his full age he may eiter agree to and confirm 
it, or wave and difagree to it; and it he agree not when at 
age, his heirs after him may diſagree. All gifts, grants, 


&c. of an infant which do not take effect by delivery of his 
hands are void; and if made to take effect by delivery of his 
own hand, are voidable by himſelf, or his heirs, and thoſe 
which ſha'! have his eſtate, Where an infant makes a deed, 
and delivers it within age, and afterwards delivers it again 
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bes at full age, this ſecond delivery and deed are void; for the 
= of deed muſt take effect from the firſt delivery: ſo of a will for 


lands. But if an infant makes a leaſe, paying rent, and 
if after his coming of age he accepts the rent, the voidable 
W_ leaſe is made good. 1 /nft. 2, 172. 8 Rep. 43. 3 Rep. 35. 
leed Gro. Fac. 320. 


1 An infant may voluntarily bind himſelf as an apprentice, 
Wee and continuing ſeven years, have the beneſit of his trade; 
nb but a bond for his ſervice ſhall not bind him, tho? if he miſ- 
1252 behaves, bis maſter may correct him, or complain to a juſtice 


of peace, and have him puniſhed, If an infant enters into a 
bond, pretending to be of full age, tho' he may avoid it by 
pleading non-age, he may be indicted for a cheat. 
Infants, under the age of fourteen years, are not ge- 
1 ne- nerally puniſhable for crimes ; but if they are of that age, 
into which is the age of diſeretion, or under thoſe years, having 
the maturity of direction, they may be puniſhed as felons; 
though execution of theſe for felony is oftentimes reſpited, 
in order to a pardon, If an infant, &c. commit a treſpaſs 
againſt the perſon, or poſſeſſion of another, he muſt anſwer 
for the damage in a civil action. Cro. Car. 179. 3 Leon. Ca. 
nd 192. Cro. El. 254. 1 Inſt. 247. Dr. and Stud. c. 26. Hob. 
3 134. 2 Rall. Abr. 547. 


does 
AQ 


+ full WM Where the defendant is an infant, the plaintiff ſhall have 

Yrity. ſix-years. to bring his action in, after the defendant comes 

8, 48 of age. If the plaintiff be an infant, he hath ſix years like- 

pe- wiſe after his age, to ſue by the ſtatute of limitations. 

u not Carnally knowing a woman child under ten years old, 

hs not whether with or without her conſent, is felony ſans clergy. 

© for 18 Eliz. c. 7. See Bow. 

neck. *6205SER8, Are perſons who buy large quantities of corn, 

1715 grain, butter, cheeſe, or other dead victuals, with intent to 

ſell the ſame again, which puts it in his power to ſell the ſame 

dene⸗ at his own price: and this being injurious to the public is 

* an offence at common law, and is puniſhable with a direction- 

n ary fine and impriſonment. 1 Hawk. P. C. 235. N. B. All 

rants, the ſtatutes concerning ingroſſers, &c. were repealed by the 

of his 126. 3 C. 71. 

of his Pear. Sec Bonn, MILL, Pas ruxk and Scxool, 

| thoſe TEREST, See Us ux v. | 

deed, VENTORY. See EXECUTORS, 

again KEEPERS» If innk eepers refuſe either to receive a traveller 
at is a gueſt into his houſe, or to find him victuals or lodging, 
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upon his tendering a reaſonable price for the ſame, he is 
not only liable to render damages for the injury, in an action 
on the caſe, but may be alſo indicted and fined. 1 Haul. 
225. : 

| Ie his houſe is full he has a reaſonable excuſe, but if he re- 
fuſe them admittance under this pretence, and it be falt, 
an action on the caſe lies. Roll. Abr. 3. Dyer 158. 

Innkeepers may detain the goods of gneſts till their 
reckoning is paid. 1 Salk. 388. but if he lets them depart 
without payment, he has waved this advantage, and cannot 
afterwards ſeize them. He may alſo detain the perſon of 
his gueſts who eat, or the horſes which, eat *till payment, 
Bac. Abr. Inns. D. | | | 

In London and Exeter, if a perſon brings his horſe to an 
inn and leaves him there, the innkeeper may keep him til 
the owner pay for the keeping, and if he eat as much as he 
is worth, the maſter of the inn, after a reaſonable appraiſe- 
ment, may ſell the horſe and pay himſelf, or may fell hin 
as his own, on the reaſonable appraiſement of four of hi 
neighbours. Yely. 66. N. B. In ſuch a caſe as this it would 
not be amiſs if the owner was known to ſend him a formal 
notice, or if unknown to advertiſe it. 

But if one bring ſeveral horſes to an inn, and afterwards 
takes them all away but one, this horſe cannot be fold fo 
the debt of the others, but every horſe for his own propet 
debt. 1 Bult. 207. 

And it ſeems where a horſe has been ſeveral times at at 
inn, and the owner is indebted for his food, the horſe can 
not be detained at any one time for what was due before 
Str. 557. 

Innkeepers are liable to an action on the caſe for tne good 
of gueſts (being travellers) ſtolen out of their inns, Dy 
266. Noy. 79. Latch. 179. 2 Brownl. 214. 8 Co. 32. 0. 
Roll. Abr. 3. But if a man by ſpecial agreement boards 
ſojourns at an inn and is robbed, the hoſt ſhall not be auſuc 
able to him. Latch. 127. Heile 49. 

And if the hoſt deſires his gueſt to put his goods in ſuch 

chamber under lock and key, and that then he will warrat 
their ſafety, or clſe not, and the gueſt notwithſtanding ſy 
fers them to lie in an other court, and they are flolen, 1 
action lies againſt the hoſt, Dyer 266, Yet ſee Alot] 
where it ſeems to be held otherwiſe, 
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But it is clear that if the hoſt delivers the key of the cham- 
ber where the goods are, to the gueſt, and he leaves the door 
open and the goods are ftolen, yet an action lies againſt the 
hoſt, for he is at his peril to take care of them. 8 Co, 33. a. 

It ſeems the hoſt is anſwerable, tho' the gueſt does not 
acquaint him what goods, &c. he has. 8 Co. 33. 4. But it 


he tells him he has more, or leſs than he has, and they are 
loſt, the hoſt is not anſwerable. Moor. 158. 

Isz0LLMENT. If the proper officer refuſes to inroll a bargain 
and ſale, an action on the caſe lies againſt him. 1 Sid. 209. 
2 Bulſt. 336. 


loxTURE. A jointure is a ſettlement of lands and tenements 


e a made to a woman, in conſideration of marriage, and in lieu 
um il of dower. 
ch as be Jointure made after the marriage may be avoided by the 


ppraile-W wife, and ſhe may chuſe her dower: but ſhe cannot if made 
ſell hin before marriage. 

After the death of the huſband, the wife may enter into 
her jointure, and is not driven to a real action, as ſhe is to 
recover dower at common law. Nor ſhall her jointure be 
forfeited by the treaſon of her huſband, as in caſe of dower. 


þ 1 Inft. 355 37. 
> ſold fo Of all things whereof a woman ſhall be endowed, ſhe may 
in PIP have a jointure. But married women committing crimes, 


may incur forfeitures of their jointures ; and being convicted 
mes at of recuſancy, forfeit two parts in three of their jointure and 
zorſe * dower. 1 Inſt. 46, 351. 3 Fac. I. c. 4. 
ue before fu. No judge ſhall be excepted againſt or challenged on a 
trial as jurors may; nor ſhall he have an action brought a- 


tne ge gainſt him for what he does in virtue of his office, 1 ft, 
uns. 10 294. 2 Inſt. 422. 

. 32. b. To kill a judge of either bench, or of aſſize, &c. in their 
boards places adminiſtring juſtice, is treaſon. 25 E. 3. c. 2. And 


be auſue drawing a weapon only upon a judge, in any of the courts 
3 of juſtice, is conſidered in ſo heinous a light as to ſubject the 
ls in ſuen offender to the loſs of his right hand, a forfeiture of his lands 
ill wan and goods, and perpetual impriſonment. 2 Inſt. 549. 
anding "WY And perſons uſing threatening or reproachful words to any 
ſtolen,” judge fitting in the courts, have been puniſhed with large 
e Alt] tines, impriſonment, and other corporeal puniſhment, Cre; 
Lars 503. See MAGISTRATES. 


| 


TupeminT. 


is ſaid if an hoſt demands ſuch an account of the goods, and 
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Jupe6mzxt. Where one has a ſum of money aſſeſſed for his da. 


mages in any action by the ſolemn determination of a court 
of juſtice, he may have an action of debt; for the damage 
which were before uncertain are now reduced to a certainty 
by the determination of the court. 43 Ez. c. 3. ,. 2. aud 
1 Roll. Abr. 600, 601. 

Action of debt alſo lies in the Marſhalſea or any other 
courts upon judgments in the courts of king's bench and 
common pleas, and upon nul tie record pleaded, the iſſue 
ſhall be tried by certiorari and mittimus out of chancery, 1 
Salk. 209. but it ſeems to have been held otherwiſe, 439. 

If a judgment is recovered jointly againſt three defen- 
daats, the plaintiff cannot bring an action of debt upon that 
judgment againſt one alone. 2 Leon. 220. And it may not be 
amiſs here to obſerve, that a difference has been held between 
an execution iſfued upon a judgment, and an action of debt 
upon ſuch judgment; that the former may be had upon a 
voidable judgment, and will be valid *till the judgment i; 
reverſed, and in the latter the plaintiff cannot recover unleſs 
he has good ground for his action. 1 Leon. 82. 

By the 2 Ann. c. 4. 5 Ann, c. 18. and 6 Ann. c. 3j 
judgments, ſtatutes, recognizances, &c. ſhall not affect lands 
in (the eaſt and weſt ridings of the) county of York, unleſs 
they are regiſtred, &c. And by the 75 Ann. c. 20. ſtatutes, 
recognizances or judgments, ſhalt not bind lands, &c. in 
Middleſex, unleſs entered in the new public regilter office, 
&c. 

There may be a ſtay or arreſt of judgment for want of 
notice of trial ; where the plaintiff before the trial treated 
the jury; where the record differs from the deed pleaded 
for ſome material defect in pleading, &c. And all matters 0 
fact in theſe caſes mult be verified by affidavits. 2 Lill. 3. 


K. 


Kipxnaryinc. This is the forcible ſtealing away of man, vc 
man or child, from their own country, and ſending the 
into another, and is puniſhable at the common law with fine 
impriſonment, and the pillory. Raym. 474. 2 Show. 221. 

Kix. By the 33 H. 8. c. 12. perſons maliciouſly ſtriking! 
the king's palace, wherein he reſides, by which blood 
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drawn, is puniſhable by perpetual impriſonment, fine at the 


king's pleaſure, and loſs of the offenders right hand, See 
GOVERNMENT, 


Kixc's Bxncy, The court of king's bench at Weſtminſter, 


is a court that hath ſupreme authority, the king himſelf 
being ſuppoſed to fit there. The judges in this court, are 
the ſovereign juſtices and coroners of the land; and their 
juriſdiction is general over all. England. This court is divided 
into the crown- ſide, and plea- ſide; the one determining cri- 
minal, and the other civil cauſes : the crown-fide takes no- 
tice of all treaſons, felonies, breaches of the peace, and of 
all cauſes proſecuted by way of indictment, or information 
and into this office, indictments from all inferior courts, or- 
ders of ſeſſions, &c. may be removed by certiorari, On the 
plea - ſide, it hath cognizance of all pleas by bill for debt, 
account, covenant, actions upon the caſe, and all perſo- 
nal actions, ejectment, &c. againit any perſon in cuſtody _ 
of the marſhal, as every one ſued here is /uppeſed to he: and 
in all perſonal actions, for or againſt any officer, miniſter, 
or clerk of the court; who, in reſpect to their attendance, 
have the privilege of the court. 4 If. 73, 71. 4 Rep. 57. 9 
Rep. 118. Hawk. P. C. 1. 2. c. 3. Cromp. Fur. 67, 68. 138. 

This court grants writs of habeas corpus to relieve perſons 
wrongfully impriſoned ; reſtores freemen unjuſtly disfran- 
chiſed; grants prohibitions to keep other courts within their 
proper juriſdictions; and repeals the king's letters patent, 
by ſcire facias. F. N. B. 20, 21. 


L 


Layd. If one man, whois aſſaulted and in danger of his life, 


runs through the ground of another without keeping in the 
footpath, an action does not lie againſt him; becauſe the 
doing of this, which is neceſſary for the ſafety of his life is 
lawful. 37 H. 6. 37. pl. 26. 
If J. S. goes into the ground of J. N. to ſuccour a beaſt of 
J. N. the life of which is in danger, an action does not lie, 
becauſe as the loſs of J. N. if the beaſt had died would have 
been irremediable, the doing of this is lawful, Bro. Treſp. 
7. 213 
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But if J. S. goes into the ground of J. N. to prevent the 
beaſt of J. N. from being ſtole, or to prevent his corn from 
being conſumed by hogs or ſpoiled, an action of treſpaſs vi 
et armis lies; for the loſs, if it had happened, would not in 
either of theſe caſes have been irremediable. Lid. 

If the wind blows down a tree the property of J. S. and it 
falls upon the land of J. N. it is lawful for J. S. to go upon 
the land of J. N. for the purpoſe of fetching it away. 16:4, 

But if the loppings of a tree belonging to J. S. fall upon 
the land of J. N. it is not always lawful for J. S. to go upon 
the land of J. N. to take them away; for the falling of them 
there might perhaps have been prevented, if due caution had 
been uſed. Ibid. 

But if ſuch loppings do, notwithſtanding all due caution 
to prevent it has been uſed, fall upon the land of J. N. and 
J. S. goes upon this land to fetch them away, this action does 
not lie; becauſe the falling of them there was unavoidable, 
Ibid. 

If the fruit of a tree belonging to J. S. falls upon the land 
of J. N. it is law ful for J. S. to go upon the land of J N. to 
fetch it away, becauſe their falling there could not be pre- 
vented. Latch. 120. 

If J. S. walk, without keeping in the footpath, in the 
ground of J. N. to look for a beaſt which he has loſt, an 
action of treſpaſs lies. 2 Rall, Abr. 565. But if the beaſt of 
J. S. which has been ſtole, is put into the ground of J. N. 
it is lawful for J. 8. to go therein and take it. 2 Rall. Rep, 
811 J. S. has driven the beaſt of J. N. into the ground of 
J. S. or if it has been driven into it with the aſſent of J. 8. 
and J. N. fetches it out, an action does not lie, for J. S. was 
himſelf in this caſe the firſt wrong doer. 2 Rell, Abr. 566. 
Cyro. Eliz. 329. 

If J. 8. chaſes the beaft of J. N. which is doing damage 
in the ground of J. 8. into the ground of J. N. an action 


does not lie, for J. S. had a right to this. Latch, 120, But 


if a ſtranger chaſes the beaſt of J. N. which is doing damaye 
there, out of the ground of J. S. an action of treſpaſs lies; 
for by this means, altho' it ſeems to be for his benefit, J. 
is deprived of his right to diſtrain this beaſt, Bro, Treſp. f. 

421. Keikv. 46. 
If A. chaſes the beaſt of B. which is damage · feaſant there, 
with a little dog out of the ground of A. and the dog, not- 
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withſtanding the endeavours of A. to call him off, afterwards 


chaſes it into the ground of C. an action does not lie; for 


the chafing of this beaſt out of his own ground by A, was 
lawful, and it was not in his power to prevent its being chaſed 
into the ground of C. Latch, 119. Miller and Fawadry. 1 

on. 131. 

But if J. S. has commanded A. to deliver a beaſt to J. N. 
and J. N. goes into the cloſe of J. S. to receive this beaſt, an 
action of treſpaſs lies; for as the beaſt might have been de- 
livered at the gate of the cloſe, the going in of J. N. was not 
of neceſſity. Bro. Treſp. pl. 342. 

If J. S. has fold trees growing upon his land to J. N. J. 
N. may enter upon the land whenever he pleaſes, to cut and 
carry them away; for the right of ſo doing is incident to the 
purchaſe. 2 Roll. Abr. 567. M. pl. 1. 

And if the land, on which trees growing are ſold, is 
afterwards fold, the vendee of the trees may, notwithſtand- 
ing the ſale of the land, enter thereon to cut and carry away: 
Bro. Treſp. pl. 400. ; 

If a man, who was ſeiſed in fee of land, after having felled 
trees thereon dies, it is lawful for his executor, or the ven- 
dee of his executors, to enter in a reaſonable time and carry 
theſe away; for a reaſonable time is by law given to aun 
executor, to poſſeſs himſelf of the goods of his teſtator. 2 
Roll. Abr. 564. H. pl. 1. pl. 2. 1 Brownl. 224. 

If J. S. has a right to a pipe which ſerves as a watercourſe 
through the land of J. N. it is lawful for J. S. to come upon 
this land and dig, to incloſe or mend it; for the right of 
doing both theſe is incident to the right of having ſuch 
pipe. 2 Roll. Abr. 567. M. pl. 2. 

If a man goes with men, or horſes, upon land which lies 
contiguous to a navigable river, in order to tow a boat or 
barge, this action does not lie, becauſe the doing thereof is 
for the public good. Ld Raym. 725. Young's caſe. 

If J. S. digs upon the land of J. N. in order to raiſe a 
bulwark againſt enemies, this action does not lie, becauſe 
this is done for the ſafety of the public. Bro. Treſp. pl. 


213. 
it J. S. goes into the ground of J. N. to beat or draw for 
a fox, in order to hunt it, this action lies. 2 Bu/ftr. 62. 
Cro. Fac. 321. 
But if J. S. purſues a fox, badger, or any other vermin 
into the ground of J. N. and hunts it there, this action does 
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not lie, becanſe the deſtruction of theſe is for the public 
good. 2 Bulſtr, 62. Cro. Jac. 321, 

If however the fox, of which J. S. is in purſuit, runs to 
earth in the ground of J. N and ſ. S. digs it out, this action 
lies, for the fox might have been got out by other means, 
2 Bulſtr. 62. Cro. Jac. 321. 

The point is not perhaps quite ſettled; but it ſeems to 
be the better opinion that if J. S. purſues any creature, 
which is not of the vermin kind, into the ground of J. N. 
an action of treſpaſs vi et ar mis lies, although the ſame was 
found in the ground of J. 5, 

It is in one book laid down, that all hunting, except fot 
the deſtruction of vermin, was at the common law unlawful, 
2 Bulſt. 61. . 

By the 4 and 5 IV. and IMA. cap. 23. far. 10. it is provided. 
that if an inferior tradeſman hunts in the ground of 
another, he ſhall, beſides being anſwerable for damages, be 
liable to full cotts, 

It ſeems to follow, that every other perſon who hnnts any 
creature, which is not of the vermin kind, in the ground of 
another, is liable to damages, although he is exempted by 
the 22 and 23 Car. repealed as to inferior tradeſmen, from 
paying more coſts than damages, unleſs damages are given 
to the amount of forty ſhillings, 

It is alſo laid down, that althongh J. S. who has flew a 
hark at a pheaſant in his own ground, is entitled to it if it 
is killed by this hawk in the ground ot J. N. it is not lawful 
tor J. S. to go into the ground of J. N. to take it away, Bro, 
Treſp. pl. 111. 2 Bulſt. 61. 

It is indeed laid down in ſome books, that if J. S. who has 
ſtarted a hare in his own ground, puriues it into the ground 
of J. N. and kills it there, the hare belongs to J. S. becauſe 
the local property which was in him is continued by the pur« 
ſuit 2 but as it is not ſaid, that it is lawful for J. S. to pur» 
ſue this hare into the ground of J. N. the doctrine of theſe 
books does not contradict what is laid down in the others, 
and what may be fairly inferred from the ſtatutes juſt now 
cited. ti Mod. 75. Godb. 123, Saik. $50. 

It may likewiſe be fairly inferred from ſome of the books 
juſt now cited, in which it is laid down, that it is lawful for 

J. S. to purſue vermin into the ground of J. N. becauſe the 
defiruction thereof is for the public good; that if J. S. pur- 
ſuẽs auy creature, in whoſe deſtruction the public is not in- 
tereſled, 
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tereſted, into the ground of J. N. an action of treſpaſs vi et 
armis lies. 

If J. S. is entitled to the corn growing upon land in the 
poſſeſſion of J. N. his entry to cut and carry the ſame away 
is lawful. 1 1. 56. 

But it is not lawful for J. S. in ſuch caſe to enter and cut 
the corn before it is ripe; for as on the one hand the good 
of the public in many caſes requires, that one man ſhould be 
intitled to the corn growing upon land which is in the poſ- 
ſeſſion of another, becauſe the ſowing of land is thereby en- 
couraged ; ſo on the other hand it is for the public good, 
that no man ſhould cut corn before it is ripe. 1 Vent. 222. 

It is Jawful for the perſon to whom tithes which have been 
ſet out belong, to come upon the land, and do what is ne- 
ceflary in order to prepare the ſame fbr being carried away. 
Bro. Treſp. pl. 50. pl. 325. Bro. Diſin. pl. 12. 

If J. S. is going to diſtrain a beaſt upon land holden of him, 
and the tenant, after J. S. has had a view of the beaſt upon 
this land, drives it, in order to prevent its being diſtrained, 
into the land of J. N. itis lawful for J. S. to follow and diſtrain 
it there. 1 IA. 161, 2 Roll. Abr. 566. - 

If J. 8. makes coney burrows in his own ground, and 
ſome conies bred therein do damage in an adjoining ground 
of J. N. J. N. may kill them; but this action does not lie, 
becauſe as J. S. has no property in the conies, which are 
wild by nature, after they are gone out of his own ground, 
he is not anſwerable for any action done by them, 5 Rep. 
104. Cra. Car. 554. 

If J. 8. has a right of common on a piece of land, and 
J. N. has a piece of land adjoining to this commonable 
piece which he is not bound to incloſe ; and the beaſt of ]. 
8. which was put upon the commonable piece, goes upon 
the land of J. N. an action of treſpaſs vi et armis lies; for it 
was the duty of J. S. to have prevented this. Bro. Treſp. pl. 
345. But if J. S. who ought to keep up a fence between his 
own cloſe and that of J. N. ſuffers it to be out of repair; 
and the beaſt of J. N. goes through ſuch fence into the eloſe 
of J. S. an action does not lie, becauſe in this caſe the damage 
ariſes from the default of J. S. 1 Roll. Abr. 565. 

If J. S. is driving a beaſt along a highway, which lies 
through an open field belonging to J. N. and this beaſt goes 
out of the highway and feeds in ſuch field, an action of treſ- 
pals lies; for it was the duty of J. S. to have prevented this. 
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But if a beaſt, which is ſo driving, does againft the will of 
the driver bite a little of the corn, or graſs, that grows by 
the fide of the highway, an action does not lie, for the da- 
mage could not well be prevented in this caſe, Ibid. 566, 
See PLAINTIFF and DEFENDANT. 

An action of treſpaſs lies for breaking a cloſe, mowing of 

graſs, or eating of corn by cattle. 

Laxcivy. Is a theft, or the felonious taking and carrying away 
of the perſonal goods of another. And larcinies are either 
ſimple or mixed, Simple larciny, when it is the ſtealing of 
goods not above the value of 12 d. is called grand larciny, 
and is puniſhable with death with benefit of clergy ; and 
when of goods either under or only of that value it 1s called 
petit larceny, and is puniſhable with whipping, &c. By the 
ſtatute 18 Car. 2. c. 3. benefit of clergy is taken away from 
horſe-ſtealers and their acceſſaries. 

Simple larciny is the bare ſtealing of any perſonal thing 
unaccompanied with any other atrocious circumſtances, 

To make this crime, there muſt be a felonious taking : 
therefore no delivery of goods from the owner to the offen- 
der upon truſt can ground a larciny. So that if a man has 
the poſſeſſion of goods lawfully, and he afterwards carry 
them away with an ill intention, it is no larciny: as if ! 
ſend goods by a carrier, and he carries them away, this is no 
larciny. 1 Hal. P. C. 504. But if the carrier opens a pack 
of goods, or pierces a veſſel of wine and takes away part, or 
if he carries it to the place appointed, and afterwards takes 
away the whole, theſe are larcinies. 3 1nft, 107. 

If a taylor embezzles cloth delivered to him to make a 
ſuit of cloaths, &c. it is not a felonious taking; nor is it felony 
where a ſervant goes away with his maſter's goods delivered 
to him ; but only a breach of truſt, by reaſon of the delivery, 
But by the ſtat. 21 H. 8. c. 5. they are to be under the va- 
lue of 40s. for if they are above that value it is felony, ex- 
cept in ſervants under eighteen years old, and apprentices, 
And if the ſervant has not the poſſeſſion but only the care 
and overſight of the goods, as a bureau of plate, and a 
ſhepherd of ſheep, or the like, the embezzling them is felony 
at the common law. 1 Hal. P.C. 500. So if a gueſt robs 
his inn or tavern of a piece of plate, it is larciny ; for he 
hath not the poſſeſſion but merely the uſe. 1b:d. go. And io 
it js declared to be by the 3 and 4 W. and M. if a lodger 
runs away with the goods from his ready furniſhed * 
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Tf T lend a man a horſe to go to a certain place, and he 
rides away with him, it is not larciny; but the proper re- 
medy is by action at common law for the damage. But if 
one comes on pretence to buy a horſe, and the owner gives 
him leave to ride him, if he rides away with the horſe, it is 
felony ; for here an original felonious intention is implied, 
3 Inſt. 105. Woed 364, 365. 

Where a perſon finds the goods of another which are loſt, 


and converts them to his own uſe, though with an intention 


of theft, yet as the firſt taking was lawful, it is no lareiny. 


Tho? if one intending to ſteal goods, gets poſſeſſion of them 
by proceſs at law unduly obtained, the taking by legal pro- 
ceſs, in abuſe of the law, is a felonious taking. 3 Iuſt. 108. 
Hal. P. C. 61. 3 Inft. 64. 

If two perſons ſteal goods to the value of 13 d. it is grand 
larciny in both; and if one at different times ſteals divers 
parcels of goods from the ſame perſon, which together ex- 
ceed the value of 12 d. they may be put in one indiament, 
and the offender fonnd guilty of grand larciny ; but this is 
rarely done; on the contrary, the jury ſometimes find ſpe- 
cially the goods of leſs value than 12 d. ſo as to render it but 
petit larciny, tho' the offender be indicted for ſtealing things 
to 30s. or 40s. value. Hal. P. C. 70. Dalt. 366. Heil. 

There muſt alſo be a carrying away, and a bare removal 
of the goods from the place where the goods were placed, 
tho' not carried off the premiſes is ſufficient, 3 1. 108, 
109. | 

2 or compound larciny has all the properties of the 
former, but is accompanied either with taking from a man's 
perſon or kouſe, or both: larciny from the houſe is not 
diſtinguiſhed from ſimple larciny by the common law, unleſs 
where it is accompanied with breaking the houſe by night, 
and then it is burglary, But by ſeveral ſtatutes the benefit 
of the clergy is taken away in almoſt every inſtance of lar- 
cinies committed in an houſe. Larciny from the perfon is 
either by privately ſtealing or by open and violent robbery- 
Privately ſtealing from a man's perſon by picking his pocket, 
&c. is debarred the benefit of clergy, where it is abeve the 
value of 12 d. by the 8 El/iz.c.4. In order to conſtitute a 
robbery there muſt be a taking, for a mere attempt to rob is 
by the 7 Geo. 2. c. 21. made felony tranſportable for ſeven 
years, And it is unmaterial what the value of the thing 
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taken is, but it muſt be hy force, or putting in fear: for this 
conſtitutes the difference between robberies and other lar- 
cinies, and this ſpecies of lareiny is by the 23 H. 8. c. 1: 
and the 3 and 4 . and HH. c. g. debarred of the benefit of 
clergy. | begin 


Law. 8ViTs. See BARRATRY and MAINTENANCE, 
LEAs E. Leaſes and grants made by eccleſiaſtical perſons, &c. not 


warranted by the ſtatutes, are not void as to the leſſors and 
grantors themſelves, but are either void or voidable as to the 
ſucceſſors, &c, the ſtatutes being made for the benefit of the 
ſneceſſors againſt the predeceſſors acts. 

It is held that a biſhop or other {uch perſon accepting rent 
upon a leaſe made by his predeceſſor of things in livery, 
makes it good: and if a perſon makes a leaſe of things in 
livery, for /:fe or lives, and die or is removed, acceptance 
of rent by the ſucceſſor will make it good, becauſe it is not 
by ſuch death, &c. void, but voidable only. 

But if a parſon, vicar, &c. make a leaſe for years, of any 
of the poſſeſſions of the church, there no acceptance or other 
act of the ſucceſſor can make the leaſe good, becauſe the leaſe 
is abſolutely void by their death, without entry or other ce- 
remony. Dyer 46. See Penant's caſe, 3 Rep. Dyer 239. 
Hodghkis verſus Tucker. 5 Rep. Earl of Bedford's caſe. 

But as to things which lie in grant, there ſeems to be a 
diverſity between the.common law, and the law as it ſtands 
at this day upon the ſtatutes ; for if a biſhop, or other ec- 
cleſiaſtical perſon (except parſons, vicars, %c.) make a 
leaſe for lives of a portion of tithes, or others incorporeal 
hereditament, reſerving the ancient rent, and dies, &c. 
and the ſucceſſor accepts the rent, yet this acceptance 
ſhall not bind him, becauſe the leaſe was abſolutely void 
by the predeceſſors death, without eritry or other cere- 
mony; and the reaſon of its being thus abſolntely,void is, 
becauſe the things leaſed lying only in grant or prender, no 
rent could be received which the ſucceſſor could recover; 
for he could not diſtrain becauſe there was nothing of which 


a diſtreſs could be taken; and an action of debt would not 


lie, becauſe the leaſe being for lives, no action of debt was 
maintainable 'till after the lives ended; and therefore ſince 
hi: acceptance of the rent due at one day will not enable him 
to ſue for it, if afterwards denied, he ſhall not be bound by 
ſuch acceptance: but if the thing lying in grant, had * 
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let for years, there the ſucceſſor's acceptance of the rent eould 
have bound him during his time, becauſe then he might 
bave an action of debt for any arrears that ſhould afterwards 
incur ; and this conſtruction ſeems to ariſe wholly from the 
ſtatutes before hinted at, which as above obſerved was made 
wholly for the benefit of ſucceſſors. Cre. Fac. 173. Comp. 
Incumb. 308, 38 1. Palm. 175. Degz. 154, 318. Bro. Tit. 
Leeſe 41. | | 

2 parſons, vicars, &c. leaſes for years made by them, 
whether of things in livery or things in grant, determine ab- 
ſolutely by their death, if not duly confirmed, or the ſta- 

tutes not purſued, becauſe then they remain at common 
law. 3 New. Abr. 394. 

Acceptance of rent which can affirm a voidable leaſe muſt 
be by him who is perfect ſucceſſor. Palm. 5 17. For where 
this is done by a biſhop's bailiff, of his own head, and without 
any order from the biſhop, the biſhop ſhall not be bound: 
but where a biſhop having made a voidable leaſe of certain 
lands, parcel of ſuch a manor, dies, and the bailiff of the 
manor informs the ſucceſſor, that there are certain rent in 
arrear of that manor, and thereupon the biſhop commanded 
him to receive the ſaid rents, which he does, and among 
the reſt the rent upon the voidable leaſe, and after paid all 
the ſaid rents to the biſhop, without giving him particular 
notice of that rent, this acceptance ſhall bind the biſhop, 
for it is at his peril to take notice. 1 Rell, Abr. 474. Hetley 
24. Cro. Car. 95. 

Where the leſſor diſtrains for rent in arrear, and the leſſee 
tenders part of it, the leſſor is not bound to accept ſuch part 
but if he diſtrains for arrears due at ſeveral days, on which 
the rent ought to be paid, and the leſſee tenders the arrears 
due on ſuch a day, the leſſor is bound to accept it. 3 Salk, 2. 

An acceptance of rent after the day of payment does not 
bar as right of entry veſted by non-payment, becauſe the 
rent being a duty, and owing, the party might well accept 
it; but it is otherwiſe after a diſtreſs is taken, or the rent is 
accepted at another day ſubſequent, for either of them affirms 
the contiguance of tlie leaſe. 3 Salk, 3, 4. 

A leaſe for years was made on condition to be void if the 
lefſee aſigns over the term; the leſſee afterwards made an 
aſſignment, and the leſſor knowing of ſuch aſſignment, ac- 
cepted the rent ; it was adjudged that this will not make the 

| leaſo 
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leaſe good, becauſe it was abſolutely void before the accep. 


tance, 3 Salk. 4. TH" he 
Voidable leaſes may be alſo made good not only by accep- Ca 
tance of rent, but alſo by diſtraining for rent due at the to 
death of the predeceſſor, or by bringing an action of waſte ſly 
againſt the leflee ; or, in caſe the leaſe be for life or lives, ſhe 
by bringing an aſſize for rent due after the death of the pre- th 
deceſſor, or acceptance of fealty from the leſſee. Dyer 239. 56 
Fitz. Tit. Abbot . Bro. Tit. Acceptance 1 5. wi 
Voidable leaſes are in general avoided, by entry if of things de 
corporeal, or by claim where they are incorporeal. Dyer 222. abt 
T Sid. 7. | f oth 
Leaſes for years, abſolutely made by tenants for life, a Eli 
tenant in dower, or by the curteſy, reſerving rents are ab- 20. 
ſolutely determined by their deaths, ſo that no acceptance 1 
by the heir, or reverſioner can make them good. Bro. Tit. the 
Acceptance 14, 19. Tit, Leaſes 11, 19. Plow, 30, 272. ren 
Cro. Car. 398, 399, 1 Jen. 354. Jaugb. 80, 81. But if the ] 
reverſioner confirms the leaſe during the life of the tenant for iſſu 
life, this will make it unavoidable for the whole term, for in no 
this he waves every advantage. Yet where the leaſe is for mal 
years, if the leſſor ſhould jo long live, tho? it be confirmed by Ek: 
the reverſioner, it ſhall be abſolutely void upon the leffor's It 
death; for there the death of the tenant is fixed as the ex- waſt 
preſs determination of it, beyond which no confirmation rent 
can enlarge it, Poph. 105. 1 Co. 147. 0 
Leaſes for years made by infants are voidable when at full bar, 
age. 1 Rell, Abr. 129, 730. 3 Med. 307. Cc. c. but it R. B 
ſeems a doubt whether leaſes made without reſervation of aſligi 
rent are not abſolutely void. Moor 105. 2 Leon. 218. Hutton adjuc 
102. 1 Roll. Rep. 441. and Moor 78. 1 Lev. C. Co. Lit. alligi 
45. b. 308. a; leſſee 
If an infant takes a leaſe for years of lands, rendering rent, If 
which is in arrear for ſeveral years, and the infant being and; 
come of age continues his occupation, this makes the leaſe law p 


good and unavoidable, and ratifies the contract ab ini Lx DIV 
and conſequently makes him chargeable with all the arrea i Lirres 
incurred during his minority: tho' he might otherwiſe have Lewoy 
departed from his bargain, and avoided payment of the ar cency 
rears. Cra. Fac. 320. Godb. 120. 2 Bult. 69. 1 Roll. Al. — 

I. 32 ä BELS, 
Ww_ infant making a leaſe, may by acceptance of rent, & ſpreac 
when of age confirm it. 
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ACCEp- Leaſes by writing indented made by huſbands of lands 
held in the wife's right, if made agreeable to the 32 H. 8. 
accep- cannot be avoided by the wife; but if not made agreeable 
at the to the directions there laid down, tho' made by indenture, 
f waſte ſhe may avoid the leaſe tho? ſhe herſelf was a party ; but if 
lives, ſhe accepts the rent after her huſband's death ſhe confirms 
1e pre- the leaſe. 1 Roll. Abr. 350. Cro. Car. 165, 406. Cro. Fac. 
7 239. 563, 61 7. Cro. Eliz. 769. Teiv. 1. And if huſband and 
wife join in a leaſe for years by parol of the wife's lands, ren- 
things dering rent, this being unaided by the ſtatute, determines 
er 222. abſolutely by his death, ſo that no acceptance of rent, or 
other act done by the wife will prevent its voidance. Cro. 
life, as Eliz. 636. Cro. Fac. 563. Dyer 91, 146. 1 Leon. 192, 
are ab- 204. 
eptance If a tenant in tail makes a leaſe for years not warranted by 
ro. Tit. the ſtatute, rendering rent and dies; if the iſſue accepts the 
o, 272. rent, it ſhall bind him. 3 Leon. Caſe 36. 
it if the If a tenant in tail makes a leaſe for years, and dies without 
nant for iſſue, the leaſe is abſolutely determined by his death, ſo that 
„for in no acceptance of rent by thoſe in reverſion or remainder can 
ſe is for make it good. 8 Co. 34. Moor 133. Co. Lit. 44. a. Cro. 
rmed by Eliz. 602. Bro. Tit. acceptance. 19. 
e leflor's If a leaſe is made on condition that the leſſee ſhall not do 
the ex- waſte, if he doth waſte, and afterwards the leſſee accepts the 
irmation rent, he cannot enter, Gd. 47. 
On an action of debt for rent, the defendant pleaded in 
en at full bar, that before the action brought he aſſigned the leaſe to 
c. but it R. B. and that the leſſor had accepted the rent of R. B. the 
vation of aſſignee, which became due after the aſſignment; and it was 
. Hutten adjudged that ſuch acceptance was, ſufficient notice of the 
Co. Lit. aſſigument, and that the plaintiff could not reſort to the firſt 
leſſee, 2 Bulſ/t. 151. 3 Rep. 24. 
ring rent, If a leſſor accepts from his tenant the laſt rent due to him, 
nt being and gives the leſſee a releaſe for it, all rent in arrear is by 
the leaſc law preſumed to be ſatisfied, Co. Lit. 373. | 
ab init Lexnving, See Ballusvr. | 
ne arrearY} LarrER or ATTORNEY, See AUTHORITY. | | 
wiſe har LEewpxess. Perſons guilty of a ſcandalous and public mde- '1 
of the ar cency, may be indicted, and are liable to a fine and impri- | 
Roll. Alr ſonment. 1 $:erf. 168. 1 
| LygBzELs. A libel ſignifies a ſcandalous report of any man, 1 
rent, & ſpread abroad, or otherwiſe unlawfully publiſhed : it is a 


malicious 


Leats 
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malicious aſpertion of one that is alive, or the memory of 
the dead; and may be expreſſed in writing, or by ſigns, 
pictures, &c. as by painting a gallows upon a man's door, 
or exhibiting the repreſentation of a perſon with a fool's coat, 
or aſſes cars.” 5 Rep. 125. 

If a libel be made againſt a private man, it may excite the 
libelled, or his friends, to revenge; and if againſt a ma- 
giſtrate, it is not only a breach of the peace, but a ſcandal 
to the government; and although a private man, or ma- 
giſtrate, be dead at the time of the libel, yet it is puniſhable, 
as it tends to the breach of the peace. Printing or writing 
may be libellous, though the ſcandal is, not charged in 
dire& terms, but ironically ; or though there be only the 
firſt and laſt letter of the name, if the jury will find it to 
point to a particula® perſon, Sending an abuſive letter to 
one, without publiſhing it, is no libel ; but if it be any ways 
diſperſed, it is a publication of the libel. The contrivers, 
procurers and publiſhers of a libel, knowing it to be ſuch, 
are puniſhable, If one dictates, another writes, and the 
third approves, they are all guilty of making the libel. 5 
Rep. 125. Hob. 215. Trin. 12 Ann. 12 Rep. 34. 1 Lev. 
139. 9 Rep. 59. Mor Ca. 1100. 5 Med. 167. 

Every one convicted of publiſhing a libel, ought to be 
eſteemed the contriver or procurer. And if bookſellers 
publiſh or ſell libels, though they know not the contents, it 
is ſaid they are puniſhable. If one reads a libel, it is no 
publication; but if he repeats it, or any part of it in the 
hearing of others, it is a publication of the libel ; though if 
part of it be-repeated in mirth, without any malicious pur- 
poſe of defamation, it is no offence, If one writes a copy of 
a libel, and does not deliver it to others, the writing is no 
publication ; but if publiſhed, it may be evidence that be 
publiſhed it, unleſs after the writing he deliver it to a Ma- 
giſtrate, Ifalibel is found in a houſe, the maſter cannot be 
puniſhed for framing, printing and publiſhing it, but he 
may be indicted for having it, and not delivering it to a ma- 
giſtrate. door 627. 9 Rep. 59. Moor 862. 1 ent. 31. 5 
Rep. 125. 

When a man finds a libel, if it be againſt a private perſon, 
he ought to burn it, or deliver it to a magiſtrate ; but if it 
concerns a magiſtrate, he ſhould deliver it immediately io 
ſome magiſtrate. A libeller is puniſhable though the mat- 
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ter of the libel is true; for it is not material whether it be 
true or falſe, if the proſecution be by information or indict- 
ment, ſince the provocation is the chief object of the law: 
but in an action on the caſe a man may plead in his juſtifi- 
cation that it is true. 5 Rep. 125. Hob. 253. Hard 410. 

A libeller, publiſher of a libel, and procurer of the pub- 
lining it, may be puniſhed on indictment, by fine and im- 
priſonment, pillory, or other corporeal puniſhments, accord- 
ing to the degree of the offence, 5 Rep. 125. 5 Inft. 174. 
3 Cro. 175. 

Scandalous matter in legal proceedings in a courſe of 
juſtice, &c. amounts not to a libel, 

LizERTY., See Farst ImprISONMENT., 

Licnt., If a man hath an ancient houſe, and another builds 
a houſe on a new foundation, ſo near that his windows are 
darkened, he may have an action on the caſe againſt him; 
but he cannot if he build it where another houſe formerly 
ſtood, mu 58. 1 Danv. 203. Cartb. 454. 6 Mod. 116, 
313. 1 Bulſt, 116. See Nutsaxce. | 

LIGHTERMAN, See CARRIER, 

LIr. See MAYHEM. 

LopGINGs, See LARcIxx. 

Loss. See BAN k Norz, BILL of Excaaxce, FixpixG and 
LARCINY. 

Lyxarieks. A lunatick is a perſon who is ſometimes of a 
good and ſound memory, and ſometimes not. 

Every deed made by a lunatick is voidable, As a lunatick 
underſtandeth not what he does, he cannot lawfully promiſe, 
or contract for any thing: and in criminal caſes his acts ſhall 
not be imputed to him, unleſs he kill, or offer to kill the 
King, in which caſe he ſhall be guilty of treaſon. Lit. 
405, 405. 4 Rep. 126. 1 Inſt, 247. . 

A lunatick muſt ſue in his own name; but if an action 
be brought againſt a lunatick, under age, he ſhall appear by 
guardian, and by an attorney, if of full age. The King 
hath the guardianſhip of the lands of lunaticks ; but not 
the cuſtody of their lands, or bodies, as he hath of idiots. 
And the King, or other guardian of a lunatick, is account- 
able to him, his heirs, executors, &c. 1 nfl. 135. 4 Rep. 
124. 

By the ſtatute, 17 E. 2. c. 10. the King is to provide 
that the lands of lunaticks be ſafely kept without waſte, and 


they 
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and their families maintained by the profits ; and the 


reſidue ſhall be kept for their uſe, and be delivered to them 
when they come to their right mind. 17 E. 2. c. 10. 


Commiſſions of lunacy iſſue out of Chancery, to examine 


whether perſons are lunatick or not, as do inqueſts of their 
lands, &c. 


M 


Mactsrx Ars. Judges, juſtices, or other magiſtrates, guilty 


MALE. 
Malicious PRosSEcUTIONs, Where one falſely, maliciouſly, 


of oppreſſion and tyrannical partiality are puniſhable (either 


by impeachment in Parliament, or by information 1a the 


Court of King's Bench, according to their rank) with for- 


ſeiture of their offices, fines, impriſonment, &c. according 
to the aggravations of their offence. 4 Bl. Com. 141. See 
M1w1sTERS of JUSTICE. 5 


Malu. See MAYHEMe 
MAINTENANCE. 


Maintenance is an offence that bears a near 
relation to common barretry, and is an officious intermed- 
dling in a ſuit that no way belongs to one, by maintaining 
or afſiſting either party with money, or otherwiſe, to proſe- 
cute or defend it. 1 Hawk. P. C. 249. And it is pu- 
niſhed at the Common Law, by indictment, &c. with fine 
and impriſonment. bid. 255. And by the 32 H. 8. c. 9. 
with the forfeiture of 10l. 
See DESckxr. | 
and without probable cauſe of ſuſpicion proſecutes another 
for any crime whatever by which the party may be en- 
dangered in his life, liberty, reputation or property, al 
action on the caſe in the nature of a conſpiracy will lie; 
whether the party proceeded actually to exhibit an indict- 
ment upon which he was acquitted or not: yet it will not 
lie for bringing a civil action, for there the defendant has I 
coſts, and the plaintiff ſhall be amerced for his falſe claim. 


Yet vide poſt. 


If in an iſſue between two, a ſtranger gives falſe evidence 


againſt one, by which the verdict goes againſt him, yet u 
conſpiracy lies againſt him, for what he gave in evidence 
not of record. 1 Rell. Abr. 110. 1 Danv. 195. 
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An action on the caſe lies againſt a juſtice of the peace 
who iſſues his warrant for the apprehenfion of one, under a 
pretence of his being accuſed of ſtealing a horſe, and detains 
him *till he enters into a bond for his appearance; if he was 
not ſo accuſed, nor ſtole ſuch horſe, for tho? he is excuſed 
if he iſſues his warrant upon a falſe accuſation, yet he is not, 
if there be no accuſation at all. 1 Zen. 187. Cro. Eli. 
130. 
But if he procures witneſſes to give evidence upon an in- 
dictment, this is but his duty; and tho' his name is indorſed 
on the indictment to give evidence, yet this does not make 
him a proſecutor, and ſo no action lies againſt him for a ma- 
licious proſecution, 1 Jent. 57, 2 Keb. 572. 

A. churchwarden of B. at the end of the year gave up his 
accounts to his ſucceſſor, and yet C. falſely and maliciouſly 
cited A. into the eccleſiaſtical court, to render an account, 
and at C's, requeſt was excommunicated, here an action lies 
againſt C. tho? the ſentence was given by the judge, Raym. 
418. 2 Jones 132. Hard. 194, 195. 

Altho* this action will not lie for the proſecution of civil 
actions, yet it has been held that if the plaintiff declares, 
that being arreſted at the defendant's ſuit, he intend- 
ing to detain him in priſon falſely and maliciouſly, told the 
ſheriff that he owed him 500 l. requiring him to take bail 
accordingly, by which he was detained in gaol ſeveral days, 
that an action will lie becauſe of the ſpecial damage ſuſtained. 
1 Sid. 424. 2 Keb. 546. 1 Mod. 4. 1 Lev. 275. Yet he 
muſt ſhew the grievance ſpecially, 1 Salk. 14. Style 379. 1 
Saund. 228. 1 Vent. 12, 19, 86. 1 Danv. 196. 

In caſe for maliciouſly holding to bail, the declaration 
ſhould ſet forth the ſum due and the proceſs ſpecially, and 


that the firſt action is determined and how. 1 Salk. 15. 2 


Salk, 456, 767. 5 Mod. 223, 224. 6 Med. 262. 10 Med. 
145, 152, 153, 200, 216, &c. 12 Mod. 648, 654. Telv. 
117. Str. 114. 1 Sand. 228, 2 Lev. 275. Hob. 267. 

An action on the caſe will not lie for commencing two ſuits 
for the ſame cauſe of action. 1 Roll. Abr. 101, 102. 

If a man bring an action againſt me in the name of J. 8. 
without the conſent of J. S. an action of the caſe lies againſ 
him for this vexation. 1 Roll, Aby. 101. | 

Upon an iſſue between A. and B. if one that was not re- 
turned of the jury, cauſes himſelf to be ſworn in the name of 
one that was returnod of the jury, and a verdict is given for 


| 
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B. A. may have an action on the caſe againſt the ſtranger, 
March. 81. Palm. 313. | 

If A. exhibits a petition to a committee of parliament, ap. 
pointed for the examination of public grievances, and therein 
charges B. a doctor of laws, and vicar general to the biſhop 
ot L. with ſeveral great offences in his office, as extortion, 
&c, and for the better manifeſtation of thoſe grievances, 
cauſes the petition to be printed, and to be delivered to ſe. 
veral of the members of the ſaid committee; yet no action 
upon the caſe lies, for this printing and delivering of the 
caſe, is according to the order and courſe of proceedings in 
parliament, 1 Sand. 131. 1 Mod. 58. 11 Mod. 99. 1: 
Mad. 218. Ld. Raym. 341, 417, 486. 1 Lev. 240. Vit 
C Ab. 405. 

In caſe the plaintiff declared, that the defendant mali- 
ciouſly levied a plaint in London, and proſecuted the plain- 
tiff thereon, ubi revera, the cauſe of action aroſe at D. in 
Kent, out of the juriſdiction of the court of London; after 
verdict for the plaintiff, the court inclined that the action 
would not lie, for the plaintiff might have pleaded to the 
juriſdiction ; and if they had refuſed his plea he might have 
applied for a prohibition. Carth. 189. Vide 1 Vent. 309. 
2 Jones 214. {eb. 205. Cro. Jac. 667. 1 Sid. 463. 1 Sail, 
221. 4 Co. 14. ; . 

An action on the caſe will not lie for ſuing an attorney in 
au inferior court, for he may plead his privilege if he plzaſz, 
1 Hod. 209, 210. 10 Mod. 41, 45, 263. 12 Mod. 4. Bari: 
32, 35, 36, 302. 2 Barnes 4, 34, 36, 290. 2 V mt. 104. 

If an attorney in an action of debt, knows of and was wi! 
neſs to a releaſe of the debt made antecedent to the com 
mencement of the action for it, yet as the attorney acts on!) 
as a ſeryant in the way of his profeſſion, an action does nv 
lie againſt him. 1 Mod. 209. 

If A. declares that he had obtained judgment againſt J. 8 
for 1001. and that 100 l. more was due to him for rent ar 
rear, that he intending to take out execution, and allo ti 
bring an action of debt ſor the rent in arrear (tho' }, 5 
being then poſſeſſed of goods and chattels ſufficient to di 
charge the whole) which being very well known to B. (ti 
defendant) he by covin conſpiring with the ſaid J. S. to d 
feat him ot his execution, and of recovering the money f 
rent arrear, procured the ſaid J. N. to confeſs a judgme 


for 160 l. (of ſuch a term) to one J. N. whereas in truth 
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8. owed the ſaid J. N. nothing, and that he ſued out execu- 
tion on this feigned judgment, by virtue whereof he ſeized 
all the goods and chattels of the ſaid J. S. which he efloigned 
to places unknown, and converted to his own uſe, by reaſon 
whereof the plaintiff loſt his debt, the action well lies. Carth. 


. 3, 4. adjudged in demurer in B. R. and affirmed in the houſe 


of peers. See CArRIERS, 


MansLAUGHTER, Manſlaughter is the unlawful killing of a 


mar, without any prepenſed malice; as when two meet, 
and upon ſome ſudden falling out the one kills the other. 
It differs from murder, in that it is not done with foregoing 
malice, and from chance-medley, having a preſent intent 
to kill, This crime is felony ; but for the firſt time admits 
of clergy, and the offender ſhall be burnt in the hand, and 
forfeit all his goods and chattels, 

It muſt be upon a ſudden quarrel, where the offerider doth 
not appear to be maſter of his temper ; as where two perſons 
meet together, and in ſtriving for the wall one of them kills 
the other, this is manſlaughter: and ſo it is if they had 


upon a ſudden occafion gone into the fields and fought, it 


being a continued act of paſſion, If two .all out on a ſud- 
den and fight, and one breaks his ſword, and a ſtranger 
ſtanding by lends him another, with which he kills his ad- 
verſary, it is manſlaughter in them both, If a man's 
friend is aſſaulted, and he in his defence on a ſudden takes 
up a miſchievous inſtrument and kills the enemy of his 
friend, this is manſlaughter, So it is where a man in reſ- 
cuing another injuriouſly reſtrained of his liberty, by pre- 
tended preſs-gangs, &c. kills any of them, And when a 
man is taken in adultery with another perſon's wife, if the 
huſband ſuddenly kills the adulterer it is only manſlaughter ; 
but if there be any thing in his conduct which indicates pre- 
penſed malice, it is murder. Cromp. 25. 1 Lev. 180. 2 Cro. 
296. 3 Inft. 51, 55. H. P. C. 56. Plowd. 101. 12 Rep. 
87. Kel. 46, 60, 136. 1 Vent. 158. Raym. 212. 

The killing is to be on an immediate falling out, or on a 
juſt provocation ; but no breach of a man's word, or treſpaſs, 
nor affront by words or geſtures, will be thought a juſt pro- 
vocation to excuſe the killing of another: though if upon 
ill words, as giving the lie, calling another ſon of a whore, 
or the like, both parties ſuddenly fight, and one kill the 
other, this is but manſlaughter, being upon a ſudden heat. 
And if one upon angry words aſſaults another; by pulling 
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him by the noſe, and he that is aſſaulted immediately kills 
the other, this is only manſlaughter, the peace being firſt 
broke by the perſon killed. If two fencing maſters play at 
hand-ſword, and one wounds the other of which he dies, it 
is but mauſlaughter. And when two play at foils, and 
ane kills the other, it is manſlaughter only, for in theſe 
caſes the miſchief is without malice. Kel. 130, 131, Sc. 
Kel. 55, 60. Kel. 135. 3 Inft. 56, 160. H. P. C. 32, 57. 

If one throws a ſtone over a wall, in a place whete people 
often reſort, or at another in play, and kill a perſon ; if 
done without an evil intention, it is manſlaughter ; but if 
with an intention to hurt, it is murder. And if a man ſhoot 
off a gun in a city, or public highway, which muſt endan- 
ger the life of ſome perion, and one is killed, it is man- 
Naughter, But if a man ſhoots at the tame fowl of auother, 
which is an unlawful act, and kills a ſtander by, it is mur- 
der : if he be ſhooting at wild fowl, bare, &c, and not qua- 
lified to kerp a gun, or to kill game, and kill a perſon, it 
is manſlayghter ; and where he is qualified to keep a gun, 
only chance medley. 3 Inst. 57. 3 Inft. 56. 

When it appears that one hath killed another, it ſhall be 


intended that he did it maliciouſly, unleſs he can prove that 


he did it upon juſt provocation, &c. And there is a man- 
ſlaughter puniſhable as murder; for by the 1 Fac. 1. if any 
one thruſts or ſtabs another, not having a weapon drawn, or 
who hath not then firſt ſtr icken the party ſtabbing, ſo that 
he dies within ſix months, although it were not of malice 
forethought, it is excluded benefit of clergy. But this 
doth not extend to perſons ſtabbing others ſe defendendo, or 
by misfortune, with no intent to commit manſlaughter, 
Kel. 27. 1 Fac. 1. c. 8. 

And a weapon drawn at any time during the quarrel is 
within the ſtatute. Alſo drawing out a piſtol, and levelling 
it at the party, or throwing a pot, bottle, &c. at him, are 


within the equity of the words, having weapon drawn.—The 


ſtatute relates to the party only that actually gave the ſtroke, 
or {tabbed the other, and not to thoſe that were aiding, or 
abetting. The perſon ſtabbing muſt be ſpecially indicted 
on the ttatute, to be ouſted of clergy : and notwithſtanding 
he be ſo indicted the jury generally find the delinquent 
guilty of manſlaughter, 3 Lev. 255, 266, H. P. C. 58, 
66. 


Manſlaughter being an offence committed on a ſudden 
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decaſion there can be no acceſſaries before the fact. See 
MURDER. 


MANSTEALING., See KiDxaAPPiNG, 5 
Mank. An action on the cafe lies for uſing the ſame mark 


which the plaintiff hath uſed to ſet to his cloaths, &c. &c. 
Poph. 144. Cro. Fac. 471. 2 Roll. Rep. 28. 


Manziacs, All perſons of the age of conſent to marry, viz. 


the man at 14, and the woman at 12, (not prohibited by 
the Levitical degrees, or otherwiſe by God's law) may law- 
fully marry, The ſon of a father by another wife, and 
daughter of a mother by another huſband, coufin-germans, 
&c, may marry with each other. A man may not marry 
his ſiſter or brother's wife, an uncle his niece, an aunt her 
nephew, &c.; but if a man takes his fiſter to wife, they are 
haron and feme, and the iſſue are not baſtards till a divorce, 
1 Infl. 24. 2 Inſt. 684. 32 H. 8. 38. 

In contracting matrimony the conſent of the mind is 


_ chiefly regarded : and where a father or mother promiſes 


marriage for their child, the filence of the child hearing 
the ſame hath been adjudged a conſent. If a ring be ſo- 
lemnly delivered by a man, and put on a woman's fourth 
finger, if ſhe accepts, and wears-it, the parties are preſum- 
ed to have mutually conſented to marriage, And if a man 
ſays to a woman, I promiſe to marry thee, and if thou art 
content to marry me, kiſs me, or give me thy hand; if a 
woman accordingly kiſs, or give her hand, eſpouſals are 
contracted. Swinb. Matrim. Cont. 69, 210. 1 Inft. 357. 

Upon marriages, ſettlements are uſually had of the lands 
of the huſband, &c. to the huſband for life, afterwards to 
the wife for her life, and to their iſſue in remainder, &c. 
with leaſes to truſtees for terms of years to raiſe daughters 
portions ; and they are made ſeveral ways, by leaſe and re- 
leaſe, fine and recovery, covenants to ſtand ſeiſed to uſes, 
&c. Theſe ſettlements the law is ever careful to preſerve, 
eſpecially that part of them which relates to the wife, of 
which ſhe may not be diveſted but by her own fine, If a 
woman about to marry, to prevent her huſband's diſpoſal 
of her land, conveys it to a friend in truſt, and they with 
the huſband after marriage make a ſale of it, the Conrt of 
Chancery will decree the purchaſer to reconvey to her. 
Accomp. Conv, 143. Toth. 45. 

A man before marriage gives a bond and judgment to 


the wife to leave her worth 1000l. at his death (in confide- 
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ration of a marriage portion); this ſhall be made good out 


of the huſband's eſtate, and be ſatisfied before any debts, 


except a judgment, &e, be obtained againſt him with her 
conſent. Accom. Conv, 


Where a huſband or wife departs and lives ſeparate with- | 
out ſufficient reaſon, if either party defire it, the Eccleſiaſ- 


tical Court wili compel them to come together again. 

By ſtatute, to ſteal any woman having an eſtate in lands or 
goods, or who is heir apparent, and marry or defile her, is 
felony: and it is the ſame if the taking be againſt her will. 
And taking away any woman child ont of the cuſtody, and 
againſt the will of the father, guardian, &c. the offender 
ſhall be fined and impriſoned. —If any perſon married do 
marry any other perſon, the other huſband'or wife being 
alive, it is felony ; but where a huſband or wife are abſent 
beyond ſea for 7 years, and the one not knowing the other 
to be living, they are excepted out of the ſtatute. 3 H. 7. 
2. 1 P. & MH. 1 Fac. 1. 

Parſons, vicars, &c. marrying any perſons without pub- 
liſhing the banns of matrimony, or without licence, ſhall 
forfeit 100l. and the perſons married 10l. and the pariſh 
clerk gl. 7 & 8 M. z. Vide 10 Ann. 

The loyalty or lawfulneſs of marriage is always to be 
tried by the biſhop's certificate, | 

Where one has promiſed by writing to marry another, 
and afterwards refuſes to complete it, an action will lie 
againſt the offender, and in ſuch caſes heavy damages are 
otten given. | 

If a man and a woman, being unmarried, mutually promiſe 
to marry each other, and afterwards the man marries another 
woman, by which he renders himſelf incapable of perform- 
ing his contract, an action of aſſumpſit lies, in which the 
woinan ſhall recover damages ; for though matrimonial 


, cauſes are regularly cognizable in the Spiritual Courts, yet 


the contract in the preſent caſe being executory, and revoked 
by the man by the ſubſequent marriage, could not be infor- 
ced by eccleſiaſtical cenſures, as a contract in preſents may; 
hence therefore, there being no adequate remedy in the 
ſpiritual courts, and the loſs of marriage being a temporal 
injury, without there were a remedy in the temporal courts, 
there muſt be a failure of juſtice, Carter 233. 1 Roll. Abr. 
22. 1 Leon. 147. Stile 295. 1 Keb. $66, 1 Sid. 180. 6 Med. 
172. | 
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Such action will alſo lie for a man againſt a woman: and 
ſuch promiſes are good, though the time of marriage be not 
agreed on; but in ſuch caſe it is neceſſary to intitle the par- 
ty to his action, to alledge that he offered to marry her, and 
that ſhe refuſed. Carth. 467. 1 Salk. 24. 5 Mod. 5111. 

An action for breach of a marriage contract muſt bo 
founded on reciprocal promiſes ; and therefore, if the pro- 
miſe be on one fide only it does not bind, being only nu- 
dum pactum. 1 Salk, 24. 

But if a man of full age and a female of fifteen promiſe 
to intermarry, and afterwards he marries another, an action 
of aſſumpſit lies againſt him; for though ſuch promiſe may 
be ſaid to be voidable as to the infant, yet it ſhall be good 
againſt the perſon of full age, who ſhall be preſumed to have 
acted with ſufficient caution : otherwiſe this privilege allow- 
ed infants of reſcinding and breaking through their con- 
tracts, which are intended as an advancement to them, 
might turn greatly to their prejudice, Trin. 3 Geo. 2. 
2 Stra. 850, 937. 

A contract by words in the preſent tenſe, as, marry yau, 

you and I are man and wife, &c. is by the civil law eſteemed 
matrimony itſelf, for ſuch contracts the ſpiritual courts will 
compel them to celebrate in the face of the church. Stoinb. 
of Eſpouſals 74. 2 Salk. 438. See Baron and Fame, 
Force and Coururisox, JACTITATION, ALIMONY, and Di- 
vox cx. | 
ATRIMONY, See MaxRIAOE. ; 
AYHEM, This is the violently depriving another of the uſe of 
a member proper for his defence in fight, as a leg, an arm, 
a finger, an eye, or a foretooth ; but the cutting off an ear, 
the noſe, breaking out a jaw tooth, or the like, are not 
mayhems at the common law, The party injured in a caſe 
of mayhem, may either bring an action of treſpaſs vi et armis, 
in which he will recover damages for his injury, or conſider- 
ing it as an offenee againſt the public he may indict the of- 
fender, who ſhall be fined and impriſoned, 1 Haul. P. C. 
111. 

By the 22 and 23 Car. 2. c. 1. called the Coventry Act, it 
is enacted, that if any perſon ſhall of malice aforethought, 
and by lying in wait, unlawfully cut or diſable the tongue, 
put out an eye, flit the noſe, cut off a noſe or lip, or cut off 
or diſable any limb or member of any other perſom with in- 
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tent to maim or to disfigure him; ſuch perſon, his counſel, 

lors, aiders and abettors, ſhall be guilty of felony without 

benefit of clergy, 

Mz nsa ET ThHoro, See Divorce. 

Mi1Lt, If a man diverts the whole courſe of water from my 
watercourſe to my mill, I may have an action on the caſe 

againſt him. 1 Rell, Abr. 104. 

Damage and injury are both nereſſary to. create a right 
of action, ſo that if I have a mill, and my neighbour builds 
another mill upon his own ground by which the profit of 
my mill is diminiſhed, yet no action lies againſt him; for in 
building the mill on his own ground he doey a lawful act. 
1 Roll. Abr. 107. Ney 284. But it is otherwiſe if I have 
had a mill by preſcription on my own land, and another 
erects a new mill on his own land, by which the ſtream. is 
drawn away from my mill, or is ſtopped, or too much wa- 
ter runs to my mill, by which I receive damage; for in 
ſuch caſes, an action on the caſe lies againſt him. 1 Noll. 
Abr. 107. Dyer 248. 

If J. S. by digging a ditch upon his own land direrts the 
water from the mill of J. N. it is lawful for J. N to go up- 
on the land of J. S. and fill this up with the earth which 
was dug thereout, becauſe J. S. was himſelf the firit wrong 
doer. Bro. Treſp. pl. 186. 9 Rep. 55. 2 Roll. Abr. 565. 

If a miller takes toll of corn whereof none ought to be 
_ an action of treſpaſs vi & armis lies,. Bro. Trapp. 

47. 

e of ſusricz. The law dealing with ſuch an im- 
partiality as pays no reſpect to perſons, makes every one ob- 
noxious to it's penalties who by fraud or oppreſſion injure 
others; amd among the reſt. thoſe who fit as miniſters of 
jaſtice, though as to what is done in their judicial capacity 
they are for good reaſons highly favoured. 

Judges are puniſhable for corruption; thoſe in Weſt. 
minſter-Hall properly by impeachment in Parliament. 
1 Hawk. P. C. 192. And inferior judges by information, 
attachment, &c. | 

But it ſeems agreed that no action on the caſe lies againſt 
a judge of a Court of Record for a wrong judgment, and.if 
it appears to have been an error of his judgment he is ſub- 
ject to no proſecution whatſoever, 1 Roll. Abr. 92, Palm, 
243. See 1 Hawk, P. C. 192. 2 Hawk, P. C, 4, 85. 
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No action lies againſt a judge of an inferior court for tak - 
ing inſufficient bail. Hutt. 120. | 
If A. declares that he affirmed in a plaint of debt in 
the Court of B. againſt C. and thereupon cauſed C. to 
be arreſted, and that the defendant (being the mayor, 
town clerk, and goaler of B,) did confpire to delay the 
plaintiff in his ſuit; and in peril of his debt had let C. go 
at large without taking any bail; this action lies; for the 
not taking of bail is not the cauſe of the action, but the 


conſpiracy. 1 Leon. 189. 
If the bailiffs in ancient demeſne hold plea after the re- 


.cord is removed in bank, by which the tenant loſes his land 


there by recovery, he may have an action upon the caſe 
againſt him, 1 Roll, Abr. 92. 

So it lies againſt. the under- ſteward of a court - baron, for 
proceeding after an habeas corpus cum cauſa delivered. 3 Leon. 


Or againſt a clerk who having the cuſtody of a record 
ww it to be altered. Raym. 53. 1 Sid. 77. 1 Keb. 28, 

49. | 

g If an eſcheator returns a falſe office, contrary to what was 
found by the jury, in prejudice of the party, an action up- 
on the caſe lies againſt him, for in this he is barely an offi- 
cer, and not a judge. 4 IAH. 226. 1 Roll. Abr. ga. 

If my ſervant is robbed, and a juſtice refuſes to examine 
him touching the robbery, by which 1 am damnified, and 
cannot proceed againſt the hundred, I may have an action 
on the caſe againſt him; for the examination by him in this 
caſe is not as a judge, but as a particular miniſter by the act 
appointed for that purpoſe. 1 Leon. 323. 

If a ſumner of the ecclefiaſtical court falſely and malici- 
ouſly, by colour of his office, to the intent to defame J. S. 
with incontinency with A, and to put him to expence cites 
him to appear for ſuch incontinency, upon which he ap- 
pears, and is there charged with it, and upon his anſwer 
diſcharged, by which he is put to expence, J. S. may have 
an action upon the caſe againſt the ſumner upon ſuch a de- 
claration, though he be an officer of the eccleſiaſtical court, 


inaſmuch as it is alledged that he cited him falſely and ma- 


liciouſly, and by colour of his office, it ſhall be intended 
that he did it without proceſs. 1 Roll. Abr. 94. Cro. Car. 
291. 1 Zones 312, 
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So it does againſt church-wardens for ſuch a preſentment, 
Roll. Abr. 112. Cro. Car. 285. 1 Jones 305. 2 Mod. 52. 
1 Vent. 86. 1 Sid. 463. 1 Lev. 92. 

If a ſumner of the eccleſiaſtical court upon a premoni- 
tion directed to him by that court, to warn J. S. to pay cer- 
tain coſts there awarded againſt him, returns that he hath 
warned him, by. which he is excommunicated, whereas in 
truth he never warned him, J. 8. may have an action on the 
caſe againſt him for this falſe return, tho' he be an eccleſi- 
aſtical officer; for the excommunication is a great damage 
to him as well temporal as ſpiritual, for as excommunicated 
he cannot bring an action, and is liable to an excommunicats 
capiendo. 1 Roll. Abr. 92. 2 Bulſt, 266. 12 Co. 127. 1 Roll, 

63. 
f an ordinary refuſe to grant adminiſtration, action on the 
caſe lies againſt him. Cart. 126. 

If a fleri facias de bonis ecelgſiaſlicis of J. S. be directed to 
the biſhop of E. and he returns quod nulla habet bona eccle- 
Aaſlica, which is falſe, an action on the caſe lies againſt him 
for this falſe return. 1 Sid. 276. 1 Keb. 947. 

If a miniſter of juſtice having a warrant to attack the goods 
of another, can, and neglects to do it, an action on the caſe 
lies againſt him. 3 Bulft, 212. Moor 432. 

Or, if I ſhew J. S. to the ſheriff, and give him a writ to 
arreſt him, and he does not, an action on the caſe lies. Cs. 
Eliz. 873. 

If on a capias utlagatum before judgment, the ſheriff ne- 
glects to extend or ſeize the goods and lands of the outlawed 
perſon, the party ſhall have no action, for it is the king's 
loſs ; and tho" it was pretended, that the ſheriff extending 
and ſeizing would be a means to enforce the defendant to 
appear, the court ſaid that it was ſo remote, as not to be 
conſidered as a ground to ſupport an action; but if it had 
been ſhewn, that the ſheriff might have taken hig body, there 
would have been more reaſon to ſupport the action. 2 Fentr, 
9o. See JUDGES. 

M1sapvenTURE, See Homicipes and Mug. 

M1$sLAYIxNG, See BILL of EXCHANGE. 

Mis ron ruxzg. Where a man doing a lawful act, does by mere 
. misfortune any miſchief, he is conſidered as guiltleſs in the 
eye of the law, but it is otherwiſe where he was committing 
an unlawful act. 1 Hal. P. C. 39, See MANSLAUGHTER, 
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MISTAKE. If one pays money to another in miſtake, thinking 


there was ſo much due on account, &c. he may maintain an 
action of aſſumpfit for it. 1 Salt. 22. 

So if a man pays money upon a policy of aſſurance ſup- 
poſing a loſs, when in truth there was none, he may bring 


an action of indebitatus aſſumpſit, for ſo much money received 


to his uſe, Skin, 412. 6 Mod. 161, And whether he parts 
with his money by miſtake, or through fraud in the receiver, 
it is the ſame thing. Skin. 412, 1 Salk, 22. See Accibzxr, 
AsS$UMPSIT, and I6NORANCE. 


Mor TGAGE. A mortgage is defined to be a pawn of lands or 


tenements, for money borrowed; to be the creditors for 
ever, if the money be not paid at the time agreed. But on 
the mortgagor's paying the intereſt of the money, mortgages 
are continued a long time, without diſturbing the poſſeſſion 
or parties. 

"Till failure in payment of the money, the mortgagor 
uſually holds the lands; and if failure be made, whereby 
an entry is made by the mortgagee, yet the mortgagor hath 
an equity of redemption, and may call the mortgagee to ac- 
count: and a covenant to reſtrain the equity of redemption, 
js not regarded in chancery : but the mortgagee may bar the 
equity of redemption, and oblige the mortgagor to pay what 
is due, or be forecloſed ; which the court of chancery will 
_ in convenient time. Litt. 332. 1 Inſt. 205. 2 Ventr. 

6. 

The intereſt in lands mortgaged is, in law, in the mort- 
gagee, before forfeiture; he hath purchaſed the lands as it 
were upon a valuable conſideration, as the law will intend; 
and though the mortgagor may redeem, yet it is not cer - 
tainly known whether he will or not; and if he do not re- 
deem, the eſtate is abſolute in the mortgagee, but ſtill ſub- 
ject to an equitable right of redemption by the mortgagor, 
A mortgagee is eſteemed in poſſeſſion, on executing the mort- 
gage; and if the mortgage · money be not paid, whereby the 
land is forfeited, he may bring ejectment, without actual 
entry; but it is otherwiſe where a condition is to be de- 
feated. Mich. 23 Car. B. R. 

A mortgagor's heir, being intereſted in the condition, 
may pay the money and ſave the forfeiture; and ſo may the 
executors or adminiſtrators; but if no time be limited for 


the payment of the money, and the mortgagor having time 


during 
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during life to pay it, does not do it, his heirs, executors, xc. 
ſhall not be received to pay the money after his death, Exe. 
cutors are to have money due on mortgages, where a mort. 
gagee in fee dies before the day of payment, except the heir 
be particularly named (as the executors do more repreſent 
the teſtator than the heir): and where the heir is named, if 
the day be paſt, it is as much as if no perſon had been ex. 
refed, and then the law appoints it to the executor, If 
heirs and executors are named, it may be paid to either, 
Mortgages have been looked upon as part of the perſonal 
eſtate, unleſs a mortgagee in fee otherwiſe declare the ſame, 
And the perſonal eſtate of a mortgagor ſhall, in favour of 
the heir, be applied to diſcharge the mortgage, if there be 
perſonal aſſets to pay all legacies. 1 I/. 206, 210. 2 Vent. 
348. Chanc, Rep. 286, Salk. 450. | 

It is allowed in equity, that where lands are thrice mort. 
gaged, the third mortgagee may buy in all the firſt incam. 
brance, to protect his own mortgage, and he ſhall hold a- 
gainſt the ſecond mortgagee, unleſs ſuch ſecond mortgagee 
fatisfy him the money he paid to the firſt, and alſo his own, 
which he lent on the laſt mortgage. So a purchaſer coming 
in upon a valuable conſideration, purchaſing a precedent in- 
cumbrance, ſhall protect his eſtate againit any perſon that 
hath a mortgage ſubſequent, 2 Yentr. 338. 

But by the ſtatute 4 and 5. W. and AMA. c. 16. if perſons 
having once mortgaged lands, mortgage the ſame a ſecond 
time, without diſcovering the firſt mortgage, they ſhall for. 
ſeit their equity of redemption, and the ſecond mortgagee 
may redeem, &c, 0 

Mortgages are not relierable in chancery after twenty 

years, where no demand is made, or intereſt pad; except 
there appear particular circumſtances, as in cates of intants, 
feme coverts, &c. 
Munbza. Murder is the wilful killing of a man, upon malice 
forethought, and it may be committed in divers manners; 
as by weapon, poiſon, cruſhing, bruiſing, ſmothering, 
ſtrangling, drowning, &c. 

It is malice which conſtitutes. murder, and this is either 
expreſs or implied; expr:/5, when it may be evidently proved 
there was formerly ill will, and the killing is with a ſedate 
mind, and formed deſign of doing it; implied, when the 
law implies enmity where none can be proved, as if one _ 
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another ſuddenly, without any provocation, and the like, 
for he that doth a cruel and voluntary act, whereby death 
enſues, doth it of malice prepenſed, and forethought, in the 
eſteem of the law. If a perſon in cool blood, maliciouſly and 
deliberately beat another in ſuck a manner, beyond any ap- 
parent intent of chaſtiſement, that he dieth, it is murder, 
although he might not defign to kill him, As if a maſter 
correct his ſervant with an iron bar, or a ſchoolmaſter ſtamps 
upon his ſcholar's belly, by which they die, And where one 
executes his revenge, upon a ſudden provocation, in ſuch a 
cruel manner, with a dangerous weapon, as ſhows a mali- 
cious intention to do miſchief, and death follows, it is ex- 
preſs malice, from the nature of the fact, If one being pro- 
voked by bare words, or geſture, makes a puſh at a perſon 
before his. ſword is drawn, and thereupon a fight enſues, 
wherein he who made the aſſault kills the other, this is mur- 
der; but if he had made no puſh till the others ſmord was 
drawn, it would have been only manſlaughter in the perſon 
killing. If one lays poiſon to kill a certain perſon, and 
another takes it and dies; or if having malice to another, 
ſtrikes or ſhoots at him, but miſſeth him and kills another 
perſon, theſe are murder. 3 [n/t. 51. Hal. P. C. 47, 49, 
50. Kel. 64, 127, 133. Kel. 55, 61, 65, 130. 31nft. 51. 
9 Rep. 81. Pult. 122. | 

If one reſolves to kill the next man he meets, and does 
kill him, though he did not know him, it is murder, for 
here is manifeſted a general malice againſt mankind. Where 
two perſons fight after a former quarrel, it ſhall- be preſumed 
to be out of malice; and if two men fall out in the morning, 
and meet and fight in the afternoon, and one of them is 
killed, this is murder, for their after-meeting is of malice. 
If a man upon a quarrel with another, tells him that he will 
not ſtrike fixit, but will give him a pot of ale to ſtrike him, 
and he kills the other, he is guilty of murder; this being 
only a cover to his malicious intention. Where one killeth 
another without provocation, malice is implied; as where 
a conſtable or watchman is. killed doing his duty, or any 
other that comes in aid of the king's officer, 

And it is murder if a bailiff is killed in executing a lawful 
warrant; but if the ſheriff doth that which is unwarrant- 
able, (as. if he break open a houſe to arreſt in civil caſes) 
and is flain, malice ſhall not be implied; and where a 
bailiff hath no authority it is no murder to kill him, 

There 
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There are other caſes wherein malice is implied; as, when: 
priſoner dies by dureſs of a gaoler; if one is executed con- 
trary to the direction of the law; or a perſon ſentenced tg 
be whipped, is whipped with that rigour that he dieth of it, 
Kel. 27. Plowd, 4, 74. Hal. P. C. 48, 45. 3 Inſt. 51, 51, 
9 Rp. 67. Kel. bo, 128, 130, Wc, 2 Co. 279. 3 Cn, 


183. — 

| it one aſſaults another to rob him, and by his refiſtance kill 
him, this implies malice; if two or more come together to 
do an unlawful act, as to beat a perſon, rob a park, &c. and 
one of them kills a man, this is murder in all that are pre- 
ſent, aiding and aſſiſting, or that were ready to aid and aſli; 
and in this caſe all will be ſaid to intend the murder; and 
ſuch perſons will be conſidered as preſent that are in the ſame 
houſe, tho? in another room; or in the ſame park, though 
half a mile off. And ſo it is when death happens, where ſe- 
veral perſons intend only a breach of the peace, if they agree 
to reliſt all oppoſers ; but in caſe of wounding, the death 
muſt enſue within a year and a day after the ſtroke or wound, 
&c. is given, And if one dies in that time, through diſor- 
derly living, it ſhall be no excuſe ; the wound will be judged 
the principal cauſe of his death ; but if one wounded, 
die after that time, the law will preſume he died a natural 
death. 3 In/t: 52. Dalt. 344. 3 In/l. 56. Dalt. 347. Hal. 
* 31, 47, 55. Kel. 87, 116, 127. 3 Infl. 53. Kel. 2b. 

ep. I. ; 

; If a man has a beaſt that is uſed to do miſchief, and he 
knowing it, ſuffers it to go abroad, and it kills a man, this 
is manſlaughter in the owner; but if he purpoſely turns it 
looſe, tho? barely to frighten people and make ſport, it is 
murder; and ſo it is to incite a bear or a dog to worry a man 
by which he is killed. 1 Hal. P. C. 432. 

If a phyſician or ſurgeon adminiſter phyſic, &c. which 
cauſes the death of a perſon, this is miſadventure; but it is 
pretended, that if the perſon be not regularly bred to the 
profeſſion, it will be at leaſt manſlaughter in him. Mirr. c. 
4+ / 16. But ſee 1 Hal. P. C. 430. 

To kill a child in its mother's womb is not murder, but 
a great miſpriſon ; but it ſeems it is murder if the child be 
born alive, and afterwards die by reaſon of the wound or 

potion which was adminiſtred. 3 Inſt, 50. 1 Hawk, P. 
C do. But ſee 1 Hal. P. C. 433. 
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The puniſhment for murder, is death and diſſection of the 
offender's body, and by the ſtat, 25 C. 2. c. 37. the judge 
is to pronounce ſentence immediately upon conviction, and 
in paſſing ſentence ſhall direct him to be executed on the next 
day but one, unleſs Sunday intervenes, See DutLs, Hom- 
civE and MANSLAUGHTER, 
oxeY. If any of the money of J. S. which is not to be 
diſtinguiſhed from the money of J. N. has been illegally taken 
by J. N. it is not lawful for J. S. to take any money from ]. 
N. for he cannot be in ſuch caſe certain that he takes his own 
money. Bro. Treſp. pl. 23. See Snoxs and TinBER. 


* 


erss ITV. Perſons are not accountable to the law for acts 


done through unavoidable force; and therefore a wife is 
much favoured in the law. See Bazoxn and Femz, and 
DuRESS, : 

If perſons are forced by rebels, or an enemy in the time 
of war, to commit treaſotable acts, they are excuſed in the eye 
of the law. 1 Hal. P. C. 50. But offences of this kind muſt 
be ſuch as are made ſo by ſome poſitive precept, and which 
are not offences created by the law of God ; for, if a man 
be violently aſſaulted, and has no proſpect of eſcaping but 
by killing an innocent perſon, this is murder, id. 51. But 
in ſuch caſe he may kill his afailant, and be excuſed. 
:6LECT. If a perſon undertakes an employment, or duty, 
and engages to do it with diligence and ſkill, if he neglects 
to do it he is liable to an action on the caſe. See Bar TER v. 
ono. It has been held, that as it is the conſtant practice to 
buy and ſell negroes in the plantations, the value of a negro, 
who has been taken from his maſter in England, may be re- 
covered in an action. 2 Lev, 201. 3 Keb. 785. But in a later 
caſe it is laid down, that no man can have ſuch a property 
in a negro in England, as will entitle him to an action; and 
that he can only recover, as he may in the caſe of any other 
ſervant, damages for the loſs of his ſervice. Ld. Raym. 146. 
And it has alſo been held, that no man can have ſuch a 
property in a negro in England, as will entitle him to an 
action of trover for the taking of him. 7bid. 1274. 

x Comeos MenTis A perſon non compos meutis, is one 
not of ſound memory gr underſtanding, 
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There are four forts of perſons non compos mentis. . bes. C 
An idiot, er natural fool, who is of unſound mind and me. Ce. Ca 


mory from his nativity. See Ibior. 2. A madman, or obe Thot 
who was of ſound memory, but hath loſt it by accident o ance, l 
misfortune, 3. A lunatic, or one who is ſometimes of ſane more da 
memory, and ſometimes not ſo, 4. A drunkard, that de. or ferva 
. Prives himſelf of his memory and underſtanding for a time be recei) 
But this laſt kind can take no advantage when he recover rant ; f. 
his ſenſes, of any act done when in a ſtate of intoxicationM «bers, 
1 Iaſt. 264, 247. 4 Rep. 124. f bitants c 
A man non compos mentis, ſhall not loſe his life for fe vhich is 
lony, or murder, but for treaſon he may. 3 Rep. 124, bim at t 
Inſt. 4, 6, 54. See Lux Arics, and Ipibrs. Cro, Car, 
Nos Ek. See Mavuzn. The c 


Nusaxce. Nuſances are either public or private: publſWzenount t 
where any thing is erected in the king's highway, as a gate n houſe, 
+ hedge, &c. or where ditches are dug therein, annoyances ¶ tbe houſe 

rivers, bridges, &. Private, by ſtopping up the lights hat cauſ 


another's houſe, or building any thing ſo near that it “. 2 Leo 
. offenfive to him, or the ſmell thereof is ungrateful or in On an 
- fectious. 2 Iaſt. 406. 3 Inft. 231. 5 Rep. 101. 9 Rip. ee fined. 
Dau. Abr. 173. | nuſaace, « 
For a common nuſance, an indictment lies; and for Nd judgn 
private nufance, an action on the caſe. But a common ni Rep. 73, 
ſance may be removed by thoſe perſons that are prejudice, Gaming 
by it; and they need not ſtay to proſecute for their remo ges for 
And it has been adjudged, that any perſon may removeWrs, &c. : 
nuſance, and that the cutting a gate ſet acroſs the highy 
is lawful. It has alſo been held that the erecting ſuch 
gate, though it might be opened and ſhut with eaſe, i 
common nuſance, the paſſage not being ſo free as befo 
If a ſhip be ſunk in a port or haven, it is a common nufan 
if it be not removed, and the owner may be indicted for 07198. 
If a watercourſe running to a man's houſe be turned, off by flatre 
a perſon be interrupted in a private way, theſe are pri- pod bond: 
nuſances. If a farmer erects a lime · pit where a man bai, clief | 
water running to his houſe for his neceffaty uſe, fo that %% 0 
corruption of the pit ſpoils the water; or if dye-houſes |. if the u 
erected, the filth of which deſtroys fiſh in a river ; or H not hu. 
| tallow-chandler erects a furnace io near his neighbour H 707195; 
the ſtink annoys him; or if hogs are kept in any hog-! a Wag 
near a man's parlour, whereby he loſes the benefit of it, ! pan __ 


"theſe are private nyſances, for which an action on the 
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the, 1 lies. Gro. Car. 184, 185, 2 Lill. 244. 2 Roll. Abr. 137. 
nd we. (ro. Car. 570. 2 Koll. Abr. 140. ; 
or obe Though an action of the caſe lies dot for a common nu- 
dent off fance, but an iudictment; yet if any particular perſon hath 
of ſan MW more damage by it than others, as if a man and his horſe, 
hat de. or fervant fall into a ditch, made in the highway, whereby 
a timeM be receives a particular injury, or loſes the ſervice of his ſer- 
recover ant; for this ſpecial damage, which is not common to 
cication others, an action may be brought. And where the inha- + 
bitants of a town, have a watering-place for their cattle, 
which is topped by another, an action on the caſe lies againſt - 
him at the ſuit of any inhabitant. 5 Rep. 73. 1 Inft. 56. 
(ro, Car. 446. 9 Rep. 113. 

The continuation of a nuſance, hath been adjudged to 
amount to a new nuſance. And where a nuſance is made in 
an houſe, walk, &c. to the prejudice of another, and then 
the houſe is aliened, an action on the caſe lies againſt him 
that cauſed it, and alſo againſt the alienee, for continuing 
it, 2 Leon. ca. 129. 13 E. 1. 24. 

On an indictment for a common nuſance, the party may 
be fined and impriſoned; and on an action for a private 
nuſaace, damages ſhall be recovered for the injury ſuſtained, 
ad judgment given that the nuſance ſhall be removed. 5 
Kep. 73, 107. 1 Roll. 391. 1 Fenty. 208. 
prejudice Gaming-houſes, bawdy-houſes, diſorderly ale-houſes, 
ir remorfÞ2ges for mountebanks, &c. common ſcolds, eaves-drop- 
y removeſWers, &c. are common nuſances. See Housz, and Licurs, 
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AI rie. Bonds made by a woman, where prevailed up- 


Jn by flattery, &c. may by relieved in Chancery. Where 


urned. ot ood bonds are loſt, on oath made of it, the Chancery will 


; Fad ve relief for them. If the words at the end; Then. this 
10 thart ugation to be void, are omitted, the condition will be void; 
houſe if the words, Or elſe ſhall ſiand in force, be omitted, it 


il not hurt. See Box v. | 

raucTIONs of PrRocess, In the dark ages of Popery and 

perſtition there were many places of ſanctuary where of- 

aders might not only fly from juſtice in criminal offences, 

twhere they were beyond the reach of legal proceſs ; but 
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now, by ſeveral ſtatutes it is enacted, that perſons oppoſing 
the execution of any proceſs in ſuch pretended priviledged 
places within the bills of mortality, or abuſing any officer 
in his endeavours to execute his duty therein, ſo that he 
receives bodily hurt, ſhall be guilty of felony, and tranſported 
for 7 years ; and perſons in diſguiſe joining therein ſhall be 
felons without benefit of clergy. 8 & 9 W. 3. c. 21. 
11 Geo, I. c. 22. 

OpynegssION. See MAGISTRATE; 

Oxcan, damaging or taking away. See CHURCH-WARDENsS, 
OverFLOwING. An action on the cafe will lie if one fills up 
2 dirch, by reaſon of which the land of another is over- 
flown, though the ditch was in the land of him who filled 
it up. Ld. Raym. 1402. Str, 636. 


P. 


Payzxs, See Books and WRITINGS. 
ParRENT, See BATTERY. 
PAaRr1SH-Books, Sce CHURCH=WARDENS, 
PARTIALITY. See Jux and MinisTERs of JUSTICE. 
PAwNING. 
pledged his goods, tenders the money, and is refuſed then 
PzrJURY. This crime muſt be wilful and-deliberate, not con 
mitted through ſurprize, inadvertency, or miſtake ; and 
falſe either in expreſs words or intention; and muſt be a 
ſolute and direct, not as one thinks or believes, &c. Iti 
to be in a judicial proceeding, and not in a private affa 
It muſt be on a matter material to the iſſue ; ſo that if it 
not of any conſequence in deciding the cauſe, it is not to 
puniſhed as perjury. And the oath is to be lawful, and t 
ken before one that hath authority, or it ſhall not be pe 
jury in law. 3 Iaſt. 166, 167, 266. 2 Roll. 257. 11 K 
98. 1 Cro. 428, 500. 4 Inft. 278. ; 
Perjury at common law may be puniſhed by fine, impriſo 
ment, pillory, &c. and the offender ſhall ever after be inc 
pable to be a witneſs ; but by the ſlatute 5 Elix. c. 9. p 
ſons committing wilful perjury are to forfeit 201, ſuffer 
months impriſonment, be diſabled to give evidence, and 
default of payment to have both ears nailed to the piltory. 
And perſons ſuborning a witneſs to give teſtimony in: 
— co 
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court of record, concerning lands or goods, are to forfeit 
40l. or to ſuffer impriſonment for half a year, and to ſtand 
on the pillory with both ears nailed thereto. 3 [n/t. 163. 
The 2 Geo. 2. c. 25. gives the court power to commit the 
offender to a houſe of correction for any term not exceed- 
ing 7 years, or to tranſport him for the ſame period, 

This ſtatute extends to no other perjury than that of a 
witneſs, and not to perſons who commits perjury in their 
anſwers in Chancery, in affidavits for the peace, &c. but 
they may be puniſhed at common law. 

The uſual way is to proſecute the offender at common 
law, and not upon the ſtatute, See SLANDER, 


P:rir 'TxEAson, Petit treaſon is where one out of malice. 


takes away the life of a ſubject to whom he oweth ſpecial 
obedience ; as when a ſervant killeth his maſter, a wife her 
huſband, a ſecular or religious perſon his prelate, &c. 

If a ſervant kills his miſtreſs, or the wife of the maſter, it 
is petit treaſon ; but if a child killeth his father or mother, 
he is out of the ſtatute againſt petit treaſon, unleſs he ſeryed 
either of them for wages, &c. 

If a wife and her ſervant conſpire to kill the huſband, and 
the ſervant in the wife's abſence killeth him, it will be petit 
treaſon in both. If the wife or ſervant procure a ſtranger 
to kill the huſband or maſter in their abſence, it will be 
murder only in the procurer and actor; but if the wife or 
ſervant be preſent, they are guilty of petit treaſon, A ſer- 
vant procured another to kill his maſter, and he killed him 
in the ſervant's preſence, and it was adjudged petit treaſon 
in the ſervant, and murder in the other; but if the ſervant 
had been abſent, he would have been only acceſſary to it. 
11 Rep. 34. Inſt. 20. Hal. P. C. 24. Dyer 128, 332. 
Moor 91. 8 % 20. Dalt. 337. 

Aiders and abettors are 215 the aft, 25 Fd. 3. againſt 
petit treaſon ; but if the killing is upon a ſudden, falling 
out, or /e defendendo, &c, it is not petit treaſon. Hal, H. 
C. 24. 

Lands, tenements, goods and chattels, &c. are forfeited 
in petit treaſon as well as high treaſon ; and a man is drawn 
on a hurdle and hanged, and a woman who has killed her 
huſband is ſo drawn and burnt, 1 IA. 37. 3 Inft. 311. 


PicxpockeTs, See Larciny. 
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lands, be drowned, I may have an action on the caſe againſt n 
him. 1 Keb. 847. 4 
PLAainTIFF, Under this head we ſhall conſider who are the 

proper perſons to bring actions. tt 
ä Debt. ſe 
Action of debt muſt be brought by and in the name of the ch 
party to whom the ſame is due, if he be living, and after his th 
death by and in the name of his executors, and, if he died ac 
inteſtate, by his adminiſtrators, and if the executor be within bo 
age, the adminiſtrator appointed by the ordinary durante ele 

minore ætate, during ſuch non- age, muſt bring the action. 
If one or more of the executors (who have taken upon them tio 
the executorſhip) die, then the ſurvivor br ſurvivors muſt bri 
bring the action; and if they be all dead it muſt be brought 1 
by the executor of the laſt ſurvivor, ha) 
If there be but one executor, and he dies after acceptance, tak 
the executor of that executor ſhall have an action, and ſo on 4 
ad infinitum: and if an executor die inteſtate, the admini- mat 
ſtrator de bonis non adminiſtratoris muſt have it. Dyer 24 Whe 
| 471. 3 Cre. 9. an. 
| An heir cannot have this action as ſuch, hut if he be ap- I 
| pointed executor or adminiſtrator he may. F. N. F. 120. _ 
is 


If the debt was due to a biſhop, parſon, vicar, manager of 
an hoſpital, or the like, after his death his executors or ad- 224 
miniſtrators, and not his ſucceſſors ſhall have this action. 


action of debt, tho” it is become a rent ſeck, becauſe by the 
original creation of it debt lay, 1 Roll. Abr. 59. prope 

So if a leſſor grants over the rent, and the leſſee attorn: 
for the attornment creates a privity; and there is no calc 
where a thing may be transferred or aſſigned over, but th | 
remedy ſhall go along with it; and the law favours remedie may h 


| If it was due to a body politic, as to a mayor and com- Tf 

monalty, dean and chapter, or the like, in their politic ca- hath 
pacity, there the ſucceſſors, and not the executor or admini- agai! 
| {rator, ſhall have it. 4 Co. 65. F. N. B. 120. 34 Ed. 2.9. If 
| If a man leaſes for years, rendering rent, and afterwards actio 
| deviſes the rent to another, and dies, the deviſee may have an — 1 
| ave. 


for rent. 1 Leon. 315. 2 Leon. 1. vide Dyer 149. Cro. Elia Abr. 

„ 895. And if a huſband, who is poſſeſſed of a term in right 80 i 
| his wife, makes a leaſe for half the term, and dies, his exe _ 
whole: 


| cutors ſhall have debt for the rent, and yet the feme ſha 


| have the reverlion, Co. Lit. 46, Rent granted for life, t 
| nar 
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nant dies, debt will lie, becauſe there is no other remedy. 
Dyer 227. 

If the father grants a rent charge to the ſon in fee, and 
the rent being in arrear the father dies, and the land de- 
ſcends to the ſon, by which the rent is extin&, the ſon may 
charge the executors of the father, in an action of debt for 
the arrearages incurred in the life of the father ; for tho? no 
action lies for them as for arrearages of an annuity ; ſeeing 
both the annuity. and rent are determined, yet the original 
election remains as to the arrears. 4 Co. 49. a. 

If a bond be made to a wife during her coverture, condi- 
tioned to pay money. to the wife, the huſband alone may 
bring an action upon this bond. 3 Lev. 403. 

If a feme-ſole have 100 l. owing by bond, and afterwards 
having married dies, the huſbaud before he can recover muſt 
take out adminiſtration of the goods of the wife. 

An annuity is granted to a woman for life, who after 
marries, the arrears of the annuity incur and the wife dies, 
whereby the annuity is determined, the huſband may have 
an action of debt. Owen. 3. 

If a bond be entered into to a huſband and wife, the huſ- 
band may ſue it alone, and thereby he ſhews his diſſent to 
his wife taking any thing by it. 2 Mod. 217. Ld. Raym. 
224. Will. Rep. 378, 458, 461. | 

aſe. | 

If A, delivers goods to B. to be delivered over to C. C, 
hath the property, and conſequently is intitled to an action 
againſt B. 1 Roll; Abr. 606. 

If a bailee deliver the goods to another, he may have an 
action of detinue againſt him, becauſe he hath the poſſeſſion, 
and undertakes for the cuſtody ; and the original bailor may 
have his action againſt either of them, becauſe in him is the 
property which both are bound to anſwer to him, 1 Roll, 


Abr. 607. 
Maſters, Servants, &c. 

If a ſervant is cozened of his maſter's money, the maſter 
may have an action on the caſe againſt the cozener. 1 Rall. 
Abr. 98. Cy. Fac. 223. 

So if a ſurgeon, in conſideration of a ſum of money, un- 
dertakes to cure my ſervant of a hurt, and he applies un- 
wholeſome medicines, on purpoſe to make the wonnd worle, 
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by which I loſe his ſervice for a long time, I may have an 
action on the caſe againſt the ſurgeon. 1 Roll, Abr. 98. 1 
Roll. Rep. 124. 2 Bulſt, 332. ; 

If a man gives money to his ſervant to carry to ſuch a place, 
and he is robbed, the maſter cannot bring caſe againſt him, 
for a ſervant only undertakes for his diligence and fidelity, 
_ not for the ſtrength and ſecurity of his defence. 8 Co, 

4+ 

But if A. is employed by B. to fail from England to the 
Indies, and A. covenants, that he or his ſervants will not im- 
port thence any callicoes, &c. and A. retains C. as his ſer- 
vant in this voyage, and acquaints him with the covenants; 
and notwithſtanding C. falſely and frauduleptly brings from 
thence certain callicoes, &c. A, ſhall have an action againſt C. 
for though no action lies by a maſter for the bare breach of his 
command, yet if a ſervant does any thing falſely and frau- 
dulently to the damage of his maſter, an action will lie, 1 
S:d. 298. 1 Lev. 188. 2 Keb. 88, | 

If A. delivers goods to B. to deliver over to C. and B. does 
not deliver them over accordingly, but converts them to his 
own uſe, either. A. or C. may have an action againſt B. but 
not both of them, and he that firſt begins the action ſhall go 
on with it, 1 Bui. 68. and Hard. 321. it was ſaid they 
could not join. 

Upon the contracts of teſtators or inteſtates an action on 
the caſe may be had either for or againſt executors and ad- 
miniſtrators, and alſo upon their own contracts. 

If A. is ſeiſed in fee of the reverſion of a cloſe expectant 
upon a term for years, and B. is poſſeſſed of another adjoin- 

ing cloſe, between which cloſes there runs a rivulet, and g. 
ſtops it, by which the cloſe of A. is ſurrounded, ſo that the 
timber, trees, &c. become rotten ; A. in reſpect of the pre- 
Judice to the reverſion, and the termor in reſpect of the poſ- 
ſeflion, and of the ſhade, ſhelter, &c. may have an action; 
and ſatis faction given to one is no bar to the other. 3 Lev. 
209, Sce 2 Roll, Abr. 55. | 7 | 

If a maſter of a ſhip brings an action on the. caſe, and 
declares that the ſhip was laden with corn in ſuch an har- 
bour, ready to fail for Dantzick, and that the defendant 
entered and ſeiſed the ſhip, and detained her, by which he 
uad impeded and abjlrutied in his voyage, this action = 
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lie by the maſter, for he has not the property of the ſhip, 
but the money; and he is only a. particular officer, and can 
only recover for his particular loſs; yet he might have 


brought zre/ſpaſs as a bailiff of goods may, and then as bailiff 


of the goods he could only have declared: on his poſſeſſion, 
which is ſufficient to maintain treſpaſs. 1 Sak. 10. 

If a bailifferrant takes J. S. in execution, upon a capias ad 
ſatisfactendum at the ſuit of J. D. and after J. S. eſcapes by 
a reſcue of himſelf, the ſheriff may have an action upon the 
cafe againſt him for this eſcape, for he 1s thereby chargeable 
over for this to J. D. and this eſcape made to his bailiff 
was an eſcape to himſelf. 1 Roll. Abr. 97, 98. Cre. Eliz. 


49. 

dot if ſuch a priſoner, taken by a bailiff of a franchiſe, 
eſcape from the bailiff, the ſheriff ſhall not have an action 
upon the taſe againſt him, becauſe he is not chargeable 
over; but the bailiff only is chargeable, 1 Roll. Abr. y. 
Cro. Eliz. 26, 349. Moor 432. 

If A. in conſideration that B. a married woman, will cure 
a certain wound, promiſes to her to pay her 10l. if ſhe 
does ſo cure it, ſhe may join with her huſband in an aſſumpſit 
for this money, for this promiſe ariſing upon a matter of 
{kill, &c. of the wife, ſhe is the cauſe of the action; and 
ſuch an action will ſurvive to her. Cro, Fac. 77, 205. 1 Sid. 
25. | 
And whatever the conſideration be, where there is an ex- 
preſs promiſe made to the wife ſhe may join. Cro. Eliz. 
61. But without an expreſs promiſe it is otherwiſe; ſor 
the fruit and labour of the wife belongs to the huſband, for 
which he only ſhall bring the action. 1 Salk. 114. 4 Mod. 
156. Car th. 251. All 3, 6. Stile . 

Huſband and Wife, 

In thoſe caſes where the debt or cauſe of action will ſur- 
vive to the wife, the huſband and wife are regularly to join 
in the action; as in recovering debts due to the wile before 
marriage, and in actions relating to her freehold or inheri- 
tance, or to injuries done to the perſon of the wife. 1 Roll. 
Abr, 432. 

And the husband alone cannot bring an indebitatus aſſump- 
ft, or an iaſimul computaſſet, for a debt due to the wife be- 
lore marriage. 1 Sid. 299. 2 Keb. 89. 


M 3 | But 


166 „ 


But if a woman having a rent-charge, and rent in ar- 
rear, marries, and the husband diſtrains for this rent, and 
thereupon a reſcue is made, this is an injury to the huſ- 
band himſelf, and he may have an action alone. Cro. Eliz. 
439+ Owen 82. Moor 584. Or, he may join his wife there. 
in, becauſe it ariſes upon a duty due to her before mar. 
riage. Cro. Eliz. 459. 

So if a woman having a right to have common for life 
marries, and her husband is hindered in taking the com- 
mon, he may have an action alone without his wife, it be- 
ing only to recover damages. 2 Bulſt. 14. 

But if a tenant for years burns the wife's houſe, regularly 
the husband and wife ſhould join, becauſe the damage is 
done to the wife's eſtate, xc. Cyo. Eliz. 461. 

If A. demiſes a houſe to B. for years, and B. covenants 
to repair the, houſe during the term, and afterwards A, 
grants the reverſion to a husband and wife, &c. the husband 
may have an action alone on this covenant, for therein da- 
mages only are to be recovered. Cro, Fac. 319. 3 Bulft, 
163. 1 Roll, Rep. 359. 

But if a husband and wife are diſſeiſed of the land of the 
wife, they muſt join in an action for the recovery of this 
land. 1 Bulft. 21. 

They muſt alſo join in detinue for charters concerning 
the wite's inheritance, 1 Roll. Abr. 347. And in trover 
for a deed by which a rent-charge was granted to her while 
fingle, though it came to the defendant's hands fince her 
marriage. Ny 70. As alſo for rent due to her before co- 
verture as tenant in dower. 1 Roll, Abr. 318, 348. 

If a husband be poſſeſſed of a rectory for years in the 
right of his wife, he and his wife may join in an action upon 
the 2 Ed. 6, for not ſetting forth of tithes ; for the poſle!- 
ſion of the husband is in the right of the wife, and the ac- 
tion is given by the ſtatute to the proprietor, Cro. Elis. 
608, 13. Co, 47. Moor 912. | 

If a ſtranger cuts trees upon the land of the wife they maj 
join. Lett. Rep. 285. Jelv. 375. So they may join it 
treſpaſs quare clauſum fregit. 

It A. conveys lands, to B. in fre, and covenants with him 
his heirs and aſſigns, to make further aſſurances, and thei 
lands are aſſigned to J. S. and his wife, and the heirs of 
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aſſurances. 1 Roll. Ar. 348. Cro. Car. 503, 505. 1 Jencs 
40d, 407. | 
| Battery. 

For a battery, or other perſonal injury done to the wife, 
they muſt both join, and if the wife dies, the action dies 
with her. 1 Noll. Rep. 360. Ney 18. 

But not for perſonal or other wrongs done to them both, 
unleſs where they have a joint intereſt, and they have wrong 
in reſpect thereof. 2 Roll. Rep. 51. Ld. Raym. 669, 1031, 
1050, 1061, 1208. 1 Vent. 328. 2 Vent. 29. 1 Lev. 3. 
2 Lev. 20, 

But the husband alone may bring an action for the bat- 
tery, carrying away and detaining of his wife, by which he 
hoſt the comfort and company of his wife ; becauſe the action is 
founded upon the ſpecial damage done to himſelf, and will 
be no bar to another action brought by the husband and 
wife, or by the wife after the husband's death for the ſame 
battery. Cro. Car. 89, 90. 2 Roll. Abr. 556. 

Where an action is brought for words ſpoken of, or other 
injury done to the wife, and is founded upon the ſpecial damage 
of the husband, the muſt not join. 1 Sid. 346. 1 Lev. 140. 
See 2 Stra. 977. 2 Barnard 465. 8 Med. 26. 

In treſpaſs by husband and wife, they declared for a 
battery of the wife, and that the defendant did other enor- 
mities to him, and though it was objected the wife cannot 
Join for a wrong done to the husband, yet becauſe the other 
enormities, &c. was but form, and only in aggravation of da- 
mages, and altered not the ſubſtance of the declaration, it 
was adjudged for the plaintiffs, Cro, Fac. 664. See Stile 
202, 236. 1 Sid. 225. 1 Salk. 119. | 

So in treſpaſs and falſe impriſonment by husband and 
wife, by which the domeſtic affairs of the husband remained 
undone to their great damage; and it was objected that this 
being laid as a ſpecial damage done to the husband, the ac- 
tion ought to have been brought by him alone; but adjudg- 
ed for the plaintiffs after verdict, being only matter in ag- 
gravation of damages. 1 Salk. 119. 


In treſpaſs by husband and wife, for beating the wife, they 
may declare that it was to their damage, notwithſtanding a 
wife can have no damages; for this action will ſurvive. 
1 Sid. 387. 2 Keb. 434. Palm. 339. 3 Mod. 120. So for 
words ſpoken of the wife. March. 212. So in debt upon a 
bond. made to the wife whilſt ſole; for the non-payment to 
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her whilſt ſole was to her damage, as the non-payment 
ſince is to the damage of the huſband. Stile 134. Adjudged; 
and ſaid it is the uſual way of declaring in ſuch caſe, 

If a fon or daughter has been falſely impriſoned, only ſuch 
ſon or daughter can recover a ſatisfaction by action of treſ- 
paſs for the perſonal injury, Cre. Eliz. 770. 

If a ſervant has been beaten, no one except himſelf can 
maintain an action of treſpaſs for the injury done to his 
perſon by the battery. 2 Roll. Abr. 552. And although a 
maſter may, where his ſervant lawfully retained has been 
beat, bring an action of treſpaſs, he cannot recover any 
damage for the perſonal injury: for his recovery can only 
be for ſuch conſequential damage as he has ſuſtained by the 
ſervant's having been rendered by the battery incapable, or 
leſs capable to perform his ſervice, Bro. Lab. pl. 29. Bro. 
Treſp. pl. 131. 2 Roll. Abr. 552. See SERVANTS. 

A married woman cannot maintain an action of treſpaſs 
for any perſonal injury done to herſelf, unleſs her husband 
Joins with her in it. 

The agiſtor of a beaſt may bring an action for the taking 
or injuring thereof by a ſtranger whilſt it is in his poſſeſſion, 
becauſe he is anſwerable for it to the owner. Bro. Treſp. 
pl. 67. Mior 543. And every perſon who is anſwerable 
to another for any perſonal chatrel in his actual poflethon, 
has ſuch a ſpecial property therein as enables him to bring 
an action of treſpaſs vi & armis for the taking or injuring 
thereof by a ſtranger, Fitz. N. B. 89, 92. 1 Juſt. 89. 

4 Rep. 84. Sid. 438. 2 Saund. 47. 

As to real property no perſon but he who has the poſ- 
ſeſſion in fact of the real property to which an injury hath 
been done cam maintain an action of treſpaſs vi & arms for 
the ſame; , becauſe the ground of this action is the being diſ- 
turbed in the poſſeſſion of a thing, and the having a general 
property.does not in this caſe, as it does in the caſe of a 
perſonal chattel, draw to it ſuch a poſſeſſion as is ſufficient 
to found this action upon, Bro. T reſp. pl. 38. pl. 303. N. 
346. 3 Lev. 209. Latch. 263. 2 Buff. 268. | 


A leflee for years may maintain an action of treſpaſs for an 


injury done to the eſtate in his poſſeſſion by any perſon. 


2 Roll. Ar. 551. Sid. 347. But a leſſee at will can only 
maintain this action where the injury done to the eſtate in 
his poſſeſſion has been done by a ſtranger. 1bid, 
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Trover. 

In trover by husband and wife, they declare, that zuhere« 
as they were poſſifſed, &. and that the defendant converted 
to their damage, this is naught after verdict ; for the poſſeſ- 


ſion of the wife is the poſſeſſion of her husband, and fo is the 


property ; ſo that the converſion cannot be to the damage 
of the wife, but of the husband only. 1 Salt. 114. 


ehe. | 
Husband and wife ſhall join in an action for the eſcape 


of one in execution for a debt to the wife. 2 Stra. 726. 
Slander, | 

An alien born under a king or ſtate in amity may have this 
action, becauſe he is intitled to perſonal actions, 1 Buff, 
134. Je. 198. 

If one ſlander two or more men at one time, they may 
not join, but muſt have ſeveral actions. 1 Roll. Abr. 75. 
1 C. 368. Dyer 19. Goldſb. 76. Cro. Car. 5 12. 

If the ſlander be both againſt a man and his wife the huſ. 
band may ſue one action alone for his own flander, and he 
and his wife may after join in another action for the ſlander 
of his wife; and if the wife alone be ſlandered it is beſt to 
join the husband and wife. Stiles Rep. 113, 161. But 
where an action is brought for words ſpoken of, or other 
wrong done to the wife, and is founded on the ſpecial damage 
of the husband ſhe muſt not join. 1 Sid. 346. 1 Lev. 140. 
See 2 Stra. 977. 2 Barnard 465. 8 Med. 26. 

If two have an office jointly, and a flander be of one of 
them in relation to his office, he muſt bring his action alone. 
Ilinch. 21. Rep. 40. 

If one fay all the jury are forſworn, every juror may have 
this action againſt him, but they muſt ſue ſeverally. Mich. 
7 Fac. C. B. Deamen's Caſe. 


PoLiGamy. Is the having many wives at once, as bigamy 


is the having two wives, See MARRIAGE. This crime is 
felony, but with benefit of clergy, 1 Fac. 1. c. 11. In 
theſe caſes the firſt wife cannot be an evidence, but the ſe- 
cond may, Where the parties are abſent from each other 
for 7 years, whether in England or abroad, the 'one having 
no notice of the other being alive, there a ſecond marriage 
is void only, | i 


TossI8ILIT V of DAMAGE. It has been held that for a poſſihi. 


lity of damage an action will lie. 2 Vent. 26, 27. Let 
the doctrine in ſome caſes is againſt this, Idem. 28. For 
if 
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if a man forges a bond in my name, here is an apparent poſ. 
fibility of my receiving damage; but till the bond be put 


general are not liable. 1 Salk.” 17, 143. 5 Mod. 455. 
2 Med. Ent. 108. Ld. Reym. 646. 12 Med. 475. See Cart. vict 
487. & 1 Satk. 15, 18. where Holt held that J. S. was the 
chargeable, yet not as an officer, but as a wropg-doer., 
| Power of ATTornNEy. See AUTHORITY. 

Pazachixe. If A. B. preaches in the church of C. D. an pal 
| action of treſpaſs vi of armis lies. 14 Mad. 420. 
PRISUMPTIVE wer 


in ſuit againſt me I cannot bring an action againſt the for- Pres! 
ger. Hob. 267. 6 Mod. 46. 2 Bulſt. 1. 268, PRIN 
But if A. ſells ſheep to B. affirming them to be his own, thi 
whereas they belong to C. B. may have an action againſt A. wh 
for this deeeit, before C. hath ſeized the ſheep, or interrup- aft 
ted him, becauſe they are things tranſitory, and therefore the 
tion lies before interruption ; for if he ſhould ſtay till C. for 
interrupted him, he may be dead before, or other diſad- wh 
vantage may happen. 1 Roll. Abr. 98 Cro. Jac. 474. ha 
If A. recovers in debt againſt B. and theyeupon a capias ad | fn 
fatisfaciendum is directed to the ſheriff to take B. in execution, pal 
which is accordingly done, and after B. reſcues himſelf, by 17 
which the ſheriff is liable to anſwer for the debt, here the the 
ſheriff may have an action againſt B. before A. ſues the ſhe- ful 
riff; for the reſcue and eſcape wrongs to the ſheriff, and "Ng 
he is always chargeable to A. for it; and if the ſheriff die 
mult ſtay till ſued by A. B. may in the interim die, or fiy ter, 
his country, Cro. Eltz. 53, 123. wit 
Pos r. If two are conſtituted poſtmaſters- general, by letters mit 
patent, purſuant to the 12 Car. 2. c. 35. and in the patent TY. 
there is a power to make deputies, and appoint ſervants at lon 
their will and pleaſure, and to take ſecurity of them in the vict 
name and to the uſe of the king, and that they the poſ- 4 
maſters- general ſhould obey ſuch orders as from time to time bur 
ſhould come from the king; and as to the revenue, ſhould lan 
obey the orders of the treaſury; and it is further granted to 475 
them, that they ſhould not be chargeable for their offices, = 
| but only for their own voluntary faults and misbehaviour, Jud 
| and this is granted with a fee of 1 500l. per annum, and A. trie 
| having Exchequer-bills, incloſes them in 2 letter directed art 
to B. at Worceſter, and delivers it at the Poſt- office, at Lon- is a 
don, into the hands of J. S. who was appointed by the poſt- An. 
maſter- general to receive letters, and had a ſalary. By be | 
: three judges againſt Holt Chief Juſtice, the poſimaſters- ] * 
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prrsvurrtyx Evibrxcr. See Evioxver: 
PxINCTTrAL and AccksgAR v. A principal is the principal agent 


that actually commits any crime, and the acceffary is he 
who is aſſiſting him in the doing it, or that conceals him 
after done. 

In felony acceſſaries are either before or after the fact; be- 
fore, where one adviſes or procures the felony, but is abſent 
when done; after, when a man receives, or aſſiſts any one that 
hath committed felony knowing the ſame. He that is pre- 
ſent and aiding to the ſtabbing of another, is not a princi- 


pal, but an acceffary to the ſtabbing, within the ſtatute of 


1 Fac. 1. which extends only to him which actually gave 
the ſbroke, &c. He who counſels or commands any unlaw- 
ful act, ſhall be adjudged acceſſary to all that follows upon 
it ; as if it be to beat another, and he is beat fo that he 
dies, &c. A ſervant may be acceſſary in relieving his maſ- 
ter, or affiſting him in his eſcape: a husband receiving his 


wife will make him acceſſary; but where the husband com- 


mits felony, if the wife receives him fhe ſhall not be acceſſa- 
ry. Perſons furniſhing others with weapons, finding a fe- 
lon a horſe for his journey, or relieving him with money, 
victuals, &c. will make them acceffary. Clergy is taken 
away from acceſſaries before the fact, in murder, robbery, 
burglary, petit treaſon, witcheraft, ſtealing women having 
2 c. 1 Inf. 57: Hal. P. C. 58, 218, 219. Plowd. 
475. 3 Inſt. 108, 138. 

By the Common Law, if a principal be pardoned before 
judgment, or hath his clergy, the acceſſary may not be 
tried; but if it be after attainder, the acceſſary ſhall be 
arraigned, Where the principal dies before attainted, or 
is acquitted by verdict, &c. the acceſſary ſhall be diſcharged. 


And if the principal appears not, though the acceſſary may 


be put to anſwer, he ſhall not be tried till the principal is 
attainted, 4 Rep. 43. Hal. P. C. 47. Dalt. 339, 

By the ſtatute. 1 Ann. c. 9. if any principal ſhall be con- 
victed of felony, or ſtand mute, or challenge above 20 of 
the jury, it ſhall be lawful to proceed agaiaſt the acceſſaty, 
before or after the fact, in the ſame manner as if the prin- 
cipal had been attainted ; and notwithſtanding ſuch princi- 

al felon ſhall be admitted to clergy, be pardoned, &c. be- 
Fore attainder, and the acceſſary ſuffer as if the principal 
were attainted. | 
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Pn isox and PRISoNVERSs. If a man being committed to the goal, 
the goaler of malice puts upon him ſo many irons, or other. 
wiſe uſe him ſo hardly, that he become lame thereby, an 
action on the caſe is ſaid to lie. Finch. Law. p. 187. 

Every place where a man is reſtrained from his liberty is 
a priſon, 

When a perſon is taken upon a proceſs, he is to be com- 
mitted to priſon, or be bound in a recognizance with ſure- 
ties, or give bail according to the nature of the caſe, to appear 

at a day in court, to anſwer for his ſuppoſed offence, &c. If one 
is brought before a Juſtice of Peace for felony, if a felony has 
been committed, and the party is only ſuſpected, the juſtice 
muſt commit him to priſon, or bail him ; but if no felony 
be done, he is to diſcharge him, And where a perſon is 
committed to priſon for treaſon, felony, &c- he cannot ge- 
nerally be diſcharged till indicted and acquitted ; though 

one taken and committed to priſon in a civil action, may be 
releaſed and ſet at liberty by the plaintiff, Dalt. 421, 422. 
3 Inſt. 209. Hal. P. C. 94, 95, 98. 
An offender who is to be conveyed to priſon ſhall bear all 
the charges of it; if he refuſes, the conſtable of the place 
where he hath goods, by virtue of a warrant from a juſtice 
of the peace, may ſell ſo much of his goods as ſhall be ſuffi- 
cient to ſatisfy the charges: and if the offender hath no 
goods, the conſtable, church-wardens, &c. are to make a 
tax upon every inhabitant of the pariſh to pay the charge 
but while he is in priſon the gaoler is bound to give him 
ſuſtenance, and muſt not ſuffer him to die for want. 3 Tac, 
I. c. 10. 1 Inſt. 295. 9 Rep. 87. 

A priſoner for the king ſhall not be charged in any action 
at the ſuit of a party, without obtaining leave of the court. 
Every judge of the King's Bench may ſend priſoners with 
their indictments to the place where the crimes were com- 
mitted: and the court of King's Bench may ſend for a pri- 
ſoner out of the Marſhalſea court by rule of court, without 
habeas corpus, ſeeing that priſon belongs to this court ; but 
they cannot ſend for a priſoner out of any other priſon but 
by writ of habeas corpus. 1 Lev. 125, 146. 2 Litt. 357. 

Roll. Mich. 1650. Dyer 275. | 

If a perſon, when lawfully committed for any treaſon or 
felony, breaks the priſon and eſcapes, it is felony at the 
Common Law. 1 Hal. P. C. 607. And to break a priſon 
when lawfully confined on any other inferior charge is pu- 

niſnable 
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niſhable upon indictment with fine and impriſonment. 2 
Hawk. P. C. 128. | 


oat, PetvizeEbGe, If the ſheriff of the county, or his bailiff, exe- 
her- cutes a writ in a franchiſe or liberty of one who by grant or 
an preſcription hath the return of writs, an action on the caſe 


lies. 9 Co. 28. 1 Vent. 399. 1 Show. 17. Comb. 198. 

Actions on the caſe are proper remedies for diſturbance 
of a man in the peaceable enjoyment of his right or privi- 
ledge. 

If the beadle of an hundred ought to have by preſcription 
certain gallons of beer of every brewer at a certain price, by 
virtue of his office, if the brewer will not ſuffer him to have 
it accordingly, an action on the caſe lies. 1 Roll. Abr. 106. 

If a man diſturbs my ſteward in holding my leet, an ac- 
tion on the caſe lies againſt him; or if the lord's ſervants 
are diſturbed in collecting his tithes ; or if a man have leet 
and other courts from time whereof the memory of man, 
&c. in a manor and vill, and there are not to be other 
courts within the vill. If a ſtranger holds a court within 
the vill, and empoveriſhes them by often diſtraining, that 
they cannot pay their rents, an action on the caſe lies. 


r all 1 Roll. Ar. 106. 13, 10). | 
lace Parvy-Hovsz. If a privy-houſe is built ſo near my houſe ; 
ſtice that the ſmell thereof annoys me, an action on the caſe lies. 
uffi- PROBABLE PRESUMPTION, See EVIDENCE. 
no ProFANENESS, Perſons guilty of blaſphemy againſt God, or 
ke a of contumelious reproaches of the Lord Jeſus Chriſt, or of 
ge profane ſcoffing at the holy ſcripture, are puniſhable at the 
him Common Law by fine and impriſonment, or other corporeal 
fac. puniſhment, 1 Hawk. P. C. 7. 
Promise, See AGREEMENT and AsSUMPSIT. 
tion ProMIs80RY NorE. Sce BILL of Excyanct. 
urt. PrRoSECUTION MALIcious, See MALictous PROSECUTION. | 
vith PaoTEST. See BILL of Excyance 
om- Provisions, UNwHOLSOME, See SALE, 
ri- 5 

but 
but N 
but 2 
357 Ralx. If a man builds a houſe ſo near mine as to cauſe the 

rain to fall upon my houſe, an action on the caſe lies againſt 
1 or him, 1 Roll. Abr. 107. 2 Leon. 93. 22 H. 6. 14. 
* Rare, Rape is the carnal knowledge of, or violent deflower- 
0 ing 
able 


ing a woman againſt her will, which is felony both by the 


common and ſtatute law. 

In theſe caſes a woman raviſhed may proſecute, and be a 
witneſs in her own cauſe, It is no excuſe that the woman 
conſented. after the fact; or before, if it was for fear of 
death or impriſonment ; nor is it any excuſe that ſhe was a 
common ſtrumpet, but it is a ſtrong preſumption again 
the woman that ſhe made no complaint in a reaſonable 
time after the injury, and the law mentions 40 days. And 
if ſhe conceive it is ſaid to be no rape. 37. 1 Inf, 
12g. 31n/t. gg. Hal. P. C. 117. 2 Inſt. 2 N 4 

There muſt be penetration and emiſſion to make this 
crime. If there be no penetration and emiſſion it will be 
an aſſault only. 

Aiders and abettors in committing a rape may be indict. 
ed as principal felons, Sce CAR NAL KNnowLEDGE, and 

Foxcx. 

Rasuxk. See ALTERING of Dxos. 

Rxconb. To vacate or embezzle a record in the ſuperior 
courts of juſtice, is felony not only in the principal actors, 
but alſo in their procurers or abettors. 8 H. 6. c. 12. 

RxoRAToxs. Regrators are thoſe who buy corn, or any other 
dead victual, in fairs or markets, and ſell them again in the 
fame market, or place, or within four miles thereof, 3 I/. 
195. 5&6E.6.c. 14 

This is a kind of huckſtry, by which goods are made 
dearer, to the oppreſſion of the people, as every ſeller will 
gain ſomething, and is puniſhable by a diſcretionary ſine 
and impriſonment. 1 Hawk, P. C. 235. 

RENT. If one receives my rent under pretence of title, I ma 
have an action of indebitatus afſumpfit againſt him, 2 Mad, 
263 It was then ſaid that wherever an action of accoun 
lies an imdebitatus will lie; but 2, ? | 

If in an action on the caſe the plaintiff declares that hi 
having ſet to the defendant a certain warehouſe, the defendan 
promiſed to pay J. S. for every week he occupied the ſame 
and avers that he occupied the ſame for 27 weeks, and ha 


action 1 


ResrIity: 


21 H. 8 


not paid, &c. the action lies, for this is not a rent, but ReTArNeR 
Rror, A 
act of 
quarrel, 
lance, ij 


mere promiſe in conſideration of occupation. Cro. J 
598. Sec ACCEPTANCE, COVENANT, and DigTREss. 
RENT-CHAIGE. See ANNUITY. 
Rxr ais. II A. hath an upper room, and R. an undt 
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y the room, and A. negle&s to cover the upper room, B. may 
have an action on the caſe againſt A. and thereby com- 
be a pel him to cover his upper room for the preſervation of 
oman the timber of the under room; and in like manner A. may 
ar of enforce B, to ſupport his under room for the preſervation of 
was a the upper room. Kerkv., 98. F. N. B. 127. 2 Leon. 95. 
gainſ ReeLEvIN. Replevin is grounded upon diſtreſs, and is a re- 
2nable deliverance of the thing diſtrained, that it may remain with 
And the firſt poſſeſſor, on ſecurity given by him to try the right 
1 Inſt, with the diſtrainer, and anſwer the ſame at law ; and if he 
f purſue not his action, or it go againſt him, then he that 
e = took the diſtreſs ſhall again have the diſtreſs, by writ-retorno 
Wi 


babendo. 1 Inſt. 145, 161, 
g In replevin the defendant may either avow or juſtify ; 
indict. but if he juſtifies, he cannot have a return, as he ſhall have 
E, and if he avows, As to avowry for rent, &c, on replevin, vide 
the ſtatutes, 21 H. 8. c. 19. 32 H. 8. c. 37. & 17 Car. 2. 
3 c. 7. And how the plaintiff is to proceed in replevin, vide 
ſuperior 4& 5 Ann. c. 16. 3 Lev. 204. See Fexce. 
| actors, WM Rescue. A reſcue of a priſoner from a court of juſtice, with- 
12. out ſtriking a blow, is puniſhed with perpetual impriſonment, 
y other WW and forfeiture of goods, and of the profits of lands during 
in in the life. 3 Inſt. 140, 141. 
3. A reſcue of one apprehended for felony, is felony; for 
treaſon, treaſon ; and for a miſdemeanor, a miſdemeanor; 
re made but the principal muſt firſt be attainted before the reſcuer 
eller wil can be puniſhed. 1 Hal. P. C. 607. Foſt. 344. 
nary five Perſons reſcuing may be either indicted, or have an ac- 
tion brought againſt them, If a refcue is made where a 
le, 1 maß man is arreſted on a mefne proceſs, the plaintiff may have 
2 Mu his action againſt the reſcuers, but not againſt the ſheriff; 
f accoun but where a perſon taken on an execution is reſcued, an 
action hes as well againſt the ſheriff as the reſcuers. See 


es that bY bosstsILTIT of Damace. 

defendarYl ResrirurION of STOLEN Goops, On a conviction of lareiny 
| the ſame the proſecutor ſhall have reſtitution of his goods by the 
„ and ha 21 H. 8. c. 11. See CAIMINAILS. 


ent, but YRerarxer of Servants. See SERVANTS, 
Cro. Ja Rior. A riot is where three or more actually do an unlawful 
Ess. act of violence either with or without a common cauſe, or 
quarrel, or indeed a lawful act, as the removing of a nu- 
, an und ſance, if it be dong in a tumultuous manner, the puniſh- 
ä | ment 
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ment of which is a fine and impriſonment, and ſometimey 
the pillory. 1 Hawk. P. C. 159. 

See Nusax cx. 

Rozztry. If a thief bids the party to deliver his money, ei- 
ther with or without weapon drawn, and he delivers it; 
or if a perſon, with a ſword or piſtol drawn, bids me deliver 
my money, and afterwards prays me to give him alms, and 
I give it accordingly; or if a thief compels me by fear to 
ſwear that he will fetch him a ſum of money, which he 
doth, and the thief receives it ; theſe are ſuch takings as 
conſtitute robberies in the eye of the law. Where a thief 
cuts a man's pocket, whereby his purſe falls to the ground, 
if he takes up the purſe it is robbery though he lets it fall 
again; ſo if a thief takes the purſe of a perſon which in a 
fright he caſts into a buſh; and if a man endeayouring to eſ- 
cape from a robber drops his hat, &c. which the highway- 
man takes up, it is a taking from the perſon. 3 If. bo, 
Dalt. 363. 

Not only taking away a horſe which a perſon is actually 
riding, but if the horſe be ſtanding by him, or any other 
thing belonging to him in his preſence, be taken againſt 
his will, it is in law a taking from the perſon, and a claim 
of property without colour, will not excuſe it. But if one 
leaves his horſe tied, and eps aſide, or if a carrier follows 
his horſe at a diſtance, the taking them is not a taking 
from the perſon to be robbery. A ſervant robbed in the 
fight of the maſter, of his maſter's goods, is adjudged a 
robbery of the maſter. All that come in company to rob 
are principals, and eſteemed to take away, though one on- 
ly doth it; and although one of them rides from the ref, 
and robs in the ſame highway out of their view, if he after- 
wards returns to them. Dalt. 364. Pult. 128. Cromp. 34. 
1 And. 116. See Arrzurr and Lanrciny. 

Rour. A rout is where three or more meet upon a common 
quarrel ; as, to break down fences upon a right claimed 0 
common, way, &c, for which the puniſhment is the lame 7 
in caſe of a riot, Bro. Ar. Tit. Riot. 4, 5 


8 A C 


8. 


Saenitxox. Sacrilege is where a perſon ſteals any veſſels, or 
naments, or goods of the church: it is a robbery of wha 
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is dedicated to the ſervice of God. The common law dif- 
tinguiſhed this crime from common robberies, as it denied 
the benefit of clergy to the offenders, which it did not to 
other felons. But by ſtatute it is rendered equal with other 
felonies, in the excluſion of clergy from the offender; 3 Crs; 
153, 154: 2 Inſt. 150. 23 H. g. c. 1. 1 E. 6. c. 12. 5&6 


SALE of Goos. A ſale is a transferring of the propetty of 


goods and chattels from one to another upon valuable con- 
ſideration: and it can never be without a conſideration. 

A man may at any time ſell his goods; though he fears an 
execution for debt, unleſs there is a private truſt between the 
parties, and the writof execution be delivered to the ſheriſf, ca 

A man ſhould never deliver his goods himſelf, for by this 
means, he puts it out of his power to prove their delivery. 

If a bargain is that one ſhall give 51; for a horſe, and any 
thing be given and accepted in earneſt, this is a perfect ſale; 
If I fay I will fell my horſe for gl. and another ſays he will 
give me gl. and preſently go to tell out the money to pay 
for it, this will be a ſale, and I-cannot ſell my horſe to any 
othen; but if he do not pay me preſently it is no contract. 
On fale of a horſe it may be kept till paid for; and if the 
horſe dies after fold, and before the delivery, the ſeller may 
have an action for the money, the property-being in the buy- 
er,—On the ſale of goods in a ſhop, &c. the ſeller may not 
bring an action for the money agreed upon until the goods 
are delivered. Ney's Max. 87, 88. Hob. 41. 

A perſon recommending a ſtranger to a ſhopkeeper, who 
thereupon ſells goods on tryſt to fuch ſtranger, may, by the 
law of merchants, make himſelf liable to the payment, And 
if a ſtranger of Holland, or any other nation, buys goods 
at London, and gives a note under his hand for payment, 
and then flies into Holland, the ſeller may have a certifi- 
cate from the Lord Mayor, on proof of ſale and delivery of 
the goods, upon which the people of Holland will execute 
a proceſs on the party: If a perſon of England flies into 


another kingdom he may be taken up at the initance of our 


ambaſſador or conſul, and ſent over hither: 2 Cro. 4. 386, 
630. 1 Roll. Abr. 97. 4 Infl. 38. | 
Where one agrees for wares fold, the buyer muſt not 
carry them away before paid for, except a day of payment 
is allowed him by the ſeller. Noy 87. 
When a man comes to buy goods, and a price is agreed 
N on, 
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on, and a day for the payment, and the buyer takes them 

away, an action of aſſumpſit for the money is the proper J 

action, for an action of trover will not lie for the goods, 

becauſe the property was charged by a lawful bargain, and 

by that bargain the buyer was to convert the goods before 2 

the money was due; but if a man comes to buy goods, and 

they agree upon a price for ready money, and the buyer 
takes the goods away without payment, an action of trover 


lies, becauſe the property is not altered, and therefore the > 
taking away the goods without payment 'of the money is an 
injutious taking, for which the action lies: but if a man ſells 
goods, on condition of payment at a day to come, and the F 
money be paid and the goods are not delivered, an action of ty 
trover lies, beacuſe the property is in the buyer. See BiLLs 
of Excruance, Trover, and MARRIAGE. hi 
In ſales there are warranties expreſſed and implied. B 
I. An expreſs warranty is where upon transferring the th 
property of any thing from one to another the vendor ex- th 
preſsly warrants or aſſures the vendee, at the time of the ſal 
the fale, that the thing fold is of ſuch a quality or value; = 
and where this is the caſe, if the thing ſold be of an infe- Cy 
rior quality, or leſs value, an action lies, for the warranty is | 
(and as Sir Henry Finch has well obſerved muſt be) a part 1 
of the contract. 2 Cro. 4. 386, 630. 1 Roll. Abr. 9. But 15 
in this caſe the warranty cannot be made after the ſale. aq 
Bridg. 127. Godb. 31. 1 Salk. 211. fec 
Thus, A. being a goldſmith, and having ſkill in jewels 
and precious ſtones, had a ſtone which he affirmed to be a of 
Bezoar-ſtone, and fold it to B. for 100l. whereas in truth it i 
was not ſuch a ſtone; it was reſolved by all the juſtices that ory 
an action would not lie; for the bare affirming of it to be a 10 


Bezoar-ftone, without warranting it to be ſo, was no cauſe - 


of action; and every one in ſelling his wares will affirm that has 
his wares are ggpd. Cyo. Fac. 4. 196. ods 
But it is ſaid that if A. has a commodity (as victuals, ce.) * 
that is corrupt, and knowing it to be ſo, ſells it for good, yay 
and affirms it to be fo, an ation. lies for this deceit ; ; yet it 
the 
it be corrupted and he knows it not, though he affirms it " 
to be good, no action lies, unleſs he warrants it to be ſo, thir 
Cro. Fac, 469, 2 Roll. Rep. 5. ties 
And if a man ſells a tun of wine, and warrants it to be tha 


ſound and not corrupted, an action upon the caſe lies, 2 
though it be not paid for, ſor the vendor may have debt - 
1 18 
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his money. 1 Noll. Ar. 96. 11 H. 6. 18. F. N. B. 94. 
Poph. 143. | 

Or ſells certain packs of wool, and warrants that they are 
good and merchantable, if they are damaged action of the 
caſe lies. 1 Danv. 187. 

If A. ſells ſheep, and warrants that they are ſound at the 
time af the ſale, and that they ſhall continue ſo for a year 
after, this is a good warranty, and an action will lie. 
1 Danv. Abr. 188, 96. 1 Roll. Ar. 97. 


If a man ſells a horſe, and warrants him to be ſound of his 


wind and limbs, if he is not an action upon the caſe lies. 
1 Rok. Abr. 96. 11 H. 6. 18, But without ſuch a warran- 
ty no action lies. 1 Roll. Abr. go. 

If A. knowing his horſe to be lame and foundered, offers 
him to B. to buy, and warrants him to be ſound, &c. and 
B. relying upon this warranty buys him and is deceived, 
though in this caſe the warranty was before the ſale, and 
the general rule is that it ſhould be made at the time of the 
fale ; yet as this was the cauſe of the ſale, it was held that 
an action on the caſe would lie. 1 Roll. Abr. 96. Yet ſee 
Cro. Fac. 4. 196, 197, 630. 

If A. ſells a horſe to B. and warrants him to be ſound of 


wind and limb, and clean of his legs, whereas he well knows 


that he is ſhoulder-pitch'd, and has ſplints upon his legs, an 
action lies againſt him upon this warranty, for theſe imper- 
fections are not ſubject to the view of an unſkilful perſon. 
1 Roll. Abr. 97. 2 Roll, Rep. 188. But Q. of the warranty 
of a horſe that is blind? 2 Roll. Rep. 5. Bride. 128. Di- 
verſity where he has no eye, and where a counterfeit, falſe 
and bright eye; and vide = on 387. 3 Bulſt, 95. 3 Kb. 
101, Bro, Deceit 29, Fitz. Deceit 23. 

The plaintiff declared that the defendant fold him a 
horſe ſuch a day and place, & adtunc & ibidem warrantiza- 
vit equum prædict. to be ſound wind and limb, whereupon 
he paid his money, and avers the horſe had but one eye, 
&c. The defendant pleaded non warrantizavit, upon which 
there was a verdict for the plaintiff; and in arreſt of judg- 


ment it was objected, 1. That the want of an eye is a viſible 


thing, whereas the warranty extends only to ſecret infirmi- 
ties; but to this it was anſwered and reſolved by the court, 
that this might be ſo, and muſt be intended to be ſo, ſince 
the jury have found the defendant did warrant, 2. It was 
objected, that as the warranty is here ſet forth it might be 
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at a time after the fale, whereas it ought to be part of the d 
very contract, and therefore it is always alledged warranti- 
zando vendidit; but this was not allowed, for the payment 2 
was afterwards, and this completed the bargain, which was 3 
imperfect withoyt it. 1 Salk. 211. See Assuurstr. fi 
2. An implied warranty is where no expreſs warranty at th 
the time of buying or ſelling is made, and the law ſupplies 1 
the defect by an implication of warranty. 105 
If A. ſells a quantity of wine to B. (knowing it to be th 
corrupt) as ſound and good, and not corrupt without any on 
expreſs warrant, ſtill an action of deceit lies againſt him, for wn 
this was a warranty in law. Roll, Abr. 90. th 
So, if a man takes goods tortiouſly from J. S. and ſells Pal 
them to another for money as his own proper goods, and at 
afterwards J. S. takes them from him, the vendee may have afh 
his action upon the caſe againſt the vendor. Idem. ſan 
If there be a communication between A. and B, for the ſha] 
buying of certain ſheep, and upon this B. the vendor ſays wo! 
they are his own ſheep, when in truth they are the ſheep of I + 
another; and upon this A. buys them of B. here though did 
B. made no expreſs warranty of the ſheep, yet an action up- bios 
on the caſe in nature of a deceit lies againſt B. 1 Noll. Alr. ing 
90, Cro. Fac. 474. the 
In an action for fraudulently ſelling to the plaintiff an ther 
horſe that was not the defendant's own proper horſe, the ther 
plaintiff muſt prove that the deſendant knew him not to whit 
be his own horſe. Allen 91. 1 Keb. 523, but Juære? and ſuch 
vide Carth. go. and per Holt Ch. Fu. That one having good 
poſſeſſion of a perſonal chattel ſells it, the bare affirming it &c. 
to be his amounts to a warranty, and an action lies on the and 
affirmation ; for his having poſſeſſion is a colour of title, afhrr 
and perhaps no other title can be made out, Aliter where ed tl 
the ſeller is out of poſſeſſion, for there may be room to the © 
queſtion the ſeller's title, and the purchaſer muſt look to it, 3 4 
in ſuch caſe to have either an expreſs warranty, or a good 12 4 
title, 1 Salk. 210. | Stra 
So if the vendor affirms that the goods are the goods of a N. 
ſtranger his friend, and that he has an authority from him verdi 
to ſell them to him, and upon this B. buys them, when in of it. 
truth they are the goods of another; yet if he ſold them word 
fraudulently and falſely upon this pretence of authority, 1 Sid 
though he did not warrant them, and though it is not aver- ine 


red that he ſoid them, knowing them to be the goods of a 
flranger, 
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ſtranger, yet B. ſhall have an action upon the caſe for this 
de eit. : 

In an action upon the caſe, by A. againſt B. if the plain- 
tiff declares that the defendant craftily intending to decerve and 
cozen the plaintiff, offering to ſell a gelding to the plants af- 
farmed to him that he brought up that gelding of a colt, and 
that the ſaid gelding was then his own ; upon which affirma- 
tion the plaintiff being ſeduced, and giving credit thereto, af- 
terwards (that ts 7 upon the ſame day and year, and at 
the place afureſaid, did buy the ſaid gelding, &c. the ſaid geld- 
ing being the gelding of F. S. who afterwards took the ſame 
away, c. the action lies upon this declaration, though 
there was no warranty upon that ſale, for this was an ap- 
parent deceit, contrary to his own knowledge ; and though 
it is not averred that he fold him at the ſame time that he 
affirmed he had him of a colt, but that he afterwards, the 
ſame day and year, bought him, grving credit thereto, this 
ſhall be intended immediately after the ſpeaking of the 
words, for all the words could not be ſpoke together. 
1 Roll, Abr. 91. Stile 310. 1 Keb. 523. Afterwards vere 
dict was given for the plaintiff, See Cro. Elix. 105. 

So in caſe in which the plaintiff declared, that there be- 
ing a diſcourſe between him and the defendant concerning 
the buying and ſelling of two oxen, which the defendant 
then had in his poſſeſſion, that he (the defendant) then and 
there foie and maliciouſly affirmed that theſe oxen were his, to 
which he giving credit bought them of the def:ndant for 
ſuch a ſum of money, when in truth they were the proper 
goods of the ſaid J. S.; and that the faid J. S. afterwards, 
&c. lawfully recovered the ſaid oxen from the plaintiff, &c, 
and it was held after verdict that the action lay on the bare 
aftirmation, without an expreſs warranty; and then object- 
ed that it was not ſet forth that he knew that they were 
the oxen of J, S. nor that he did it deceitfully, Carth. go. 
3 Med. 261, Comb. 142. 1 Shaw. 68. 10 Med. 142, 
12 Mod. 245. Ld, Raym. 284, 408, 593, 669, 1118, 1120, 
Stra. 414. 

N. B. The words falſely and fraudulently ſald, &c. after a 
verdict, import that it was knowingly, and ſupply the want 
of it. Stile 310, 3 Keb. 80). vide 1 Keb. 30g. So, the 
word knewingly, &c. implies that it was frandulently, &c. 
1 Sid. 146. So where the plaintiff declares, that improvide 
incaute, abſque conſideratione inaptitudinis leci, he drove 
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his horſes over the plaintiff, though it be not ſaid that he 
knew they were unruly, 2 Lev. 172. 

So in the caſe of Medina and Stoughton, 1 Salk. 210. 
the plaintiff declared that the defendant being poſſeſſed of a 
certain lottery-ticket, fold it to him, affirming it to be his 
own, whereas in truth it was not his; defendant pleaded 
he bought it bona fide, and ſo ſold it; the plaintiff demur- 
red, and by Holt Chief Juſtice it was. held, 1. That where 
one having the poſſeſſion of any perſon's chattel ſells it, the 
bare affirming it to be his amounts to a warranty, and an 
action lies on the affirmation ; for his having poſſeſſion is a 
colour of title, and perhaps no other title can be made out ; 
but it is otherwiſe where the ſeller is out of poſſeſhon ; for 
in ſuch caſe there may be room to queſtion the ſeller's title, 
and the buyer muſt take care in ſuch caſe to have either an 
expreſs warranty, or a good title. So it is in the caſe of 
lands, whether the ſeller he in or out of poſſeſſion ; for he 
cannot have them without a title, and the buyer is at his 
peril to ſee it. 3 Mod. 261, See Stile 343, 346. Cro. Fac. 
197. 
If the plaintiff declares, that whereas Queen Elizabeth 
was ſeiſed in fee of the advowſon of the vicarage of S. where- 
to the tithes in S, did belong, and that the defendant, up- 
on the gth of June, did affirm himſelf to be lawful incum- 
bent thereof, and that he had right to the tithes from the 
death of J. N.; and after, upon the 16th of June, the 
Plaintiff having a communication with the defendant about 
his buying of the defendant the ſaid tithes till Michaelmas 
following, the defendant then knowing that he had no right 
thereto (the defendant not having been inſtituted, &c.) yet 
falſely and decertfully fold them to the plaintiff for 30l. and 
alledges in fact that J. N. was after preſented, &c. and 
took the tithes, &c. the action does not lie; for there was 
no warranty that the plaintiff ſhould enjoy them; and this 
affirmation alſo was in time precedent to the ſale, Cre. 
Fac. 196. Moor 467. 

So if there be a communication between A. and B. for 
the purchaſe of a certain term for years, which B. then 
had in certain lands, and B. aſſerts that it was worth 150l. 
to be fold; to which A. giving credit gives him that ſum 
for it, and afterwards A. could not get ſo much for the 
ſame, the action does not lie; for here was only a naked 
affirmation of the defendant that the term was worth E 
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much, and it was the plaintiff's folly to believe him. 77/r. 
20. 

But if on a treaty for the purchaſe of a houſe the defen- 
dant affirms the rent to be zol. per annum, whereas it is 
but 20l. whereby the plaintiff is induced to give ſo much 
more money than the houſe is worth, the action lies; for 
the rent being a private matter that lies in the private 
knowledge of the landlord and the tenant, if it be affirmed 
that the rent is more than it is the purchaſer is cheated, and 
ought to have his remedy. 1 Salk, 211. 1 Lev. 102. 1 Sid. 
146. 1 Keb. 510, 518, 522. Yet if A. poſſeſſed of a term 
of years, offers to ſell it to B. and ſays that a ftranger would 
have given 20l. for this term, by which means B. buys it, 
though in truth A. was never offered 20l. no action on the 
caſe lies, though B. is thereby deceived in the value. 1 Roll. 
Ar. 101. 1 Sid. 146. See Casz, Assuursir, CHEAT, and 
GAMING, 


SATISFACTION, See ACCEPTANCE and AcconD, 
SCANDALUM MAGNATUM. 


Scandalum magnatum is the flans 
der of a peer of the realm, or other great officer of the go- 
vernment ; or it is an action brought by a nobleman gui 
tam upon the ſtatute 12 R. 2. c. 11, in the name of the 
king and the party, the king being concerned in the credit 
of great men who act by his authority, 

The ſtatute of ſcandalum magnatum is a general law; and 
words ſpoken againſt noblemen ſhall be taken in the worſt 
ſenſe, to preſerve the honour of great perſons. For a man 
to ſay that he hath heard, or doth not know but my Lord ſuch- 
a-one did fo and ſo, or cannot imagine who did it but he, be- 
ing a charge of what is ill, has been adjudged actionable, 
As alſo for ſaying of a great perſon he is a wicked, unworthy 
perſon, &c, and a great damage recovered on them. But a 
defendant may juſtify in ſcandalum magnatum, ſetting forth 
the ſpecial matter. And if a charge be falſe, which is al- 
ledged in a court, no action lieth. 4 Rep. 13. 1 Ventr. 60. 
1 Lev. 277. Mer 142. 1 Ventr. 59. 2 Sid. 21. 1 Mod. 
232. 4 Rep. 13. 2 Inſt. 228. 1 Roll. Abr. 34. Cro.. Car. 
135. 

35, ſtatute, none are to report any falſe or ſlanderous news, 
or tales of great metz whereby diſcord may ariſe between 
the king and his people, on pain of impriſonment, and none 
ſhall deviſe or tell any falſe news, lies, &c. of any lord, pre- 
late, officer of the government, judge, &c. whereby any 
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ſlander ſhall ariſe, or miſchief come to the realm, on pain 


of being impriſoned. And when any one hath told falſe 
news, or lies, and cannot produce the author, he ſhall be 
impriſoned, and puniſhed by the king's council. Nm. 1, 
c. 34 2 K. a. c. 5. 12 R. a. c. 11. 

he plaintiff recovers damages by ſtatute for the wrong 
on action of ſcandalum magnatum, and the plaintiff is im- 
priſoned on the ſtature of Weſtminſter on the king's ac- 
count. 

Scuool. No action on the caſe lies where there is damage 
only without injury; as, if I retain a maſter in my houſe to 
inſtruct my children; for though this be to the damage of 
the common maſter, yet on my part I have not committed an 
injurious act, and therefore no action lies. Or, if one ſet 
up a ſchool in the ſame place where an antient ſchool has 
been time out of mind, &c. by which the antient ſchool re- 
ceives damage, yet no action lies. 1 Roll, Abr. 107. 

ScoLD, See Common SCOLD. | 

Sear. If A. B. who has a deed belonging to C. D. in his 
power, tears off the ſeal, an action of treſpaſs lies. Bro, 
Treſp. pl. 29. 

Searcy, If a conſtable, having the warrant of a Juſtice of 
Peace to ſearch the houſe of J. S. for ſtolen goods, pull down 
the clothes of a bed in which there is a woman, and attempt 
to ſearch under her ſhift, this is an abuſe of his authority, 
and makes him a treſpaſſer from the beginning, and liable 
to an action of treſpaſs vi & armrs, Clayt. 44. See Hovss, 

SELF-DNEFEXNCE, See Houicibz, MANS&LAUGHTER, MuURDER, 
and Nxckss try. 

Servants. An action on the caſe lies againſt a ſervant for 
leaving his ſervice before the time contracted for be expired, 
and alſo againſt a maſter who without juſt cauſe turns his 
ſeryant away before his time be expired, 

If one retains a ſervant generally, without expreſſing for 
any time, the law couſtrues it to be a year, according to the 
ſtatute ; and if a ſervant retained for a year falls fick, &c, 
the maſter cannot put away his ſeryant, or abate his wages, 
If a ſervant refuſes to do his buſineſs it is in law a depar- 
ture ſrom his ſervice, although he continues with his maſ- 


ter. If a man retain a ſervant for io much wages, if he de- 


parts within the year he can have no wages: but when a 
maſter is dead the ſervant is legally diſcharged. And it is a 
zeatonable cauſe of departure from tervice, if the ſervant is 
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got allowed ſufficient meat, drink, &c. or the maſter's wife 
beats him. If any perſon entices away a ſervant,jor hires him 
knowing him to be a ſervant to another, the maſter may 
have action on the caſe againſt him, 1 nf. 42. Ney Max. 
90, 91. F. N. B. 168. 2 Lev. 63. 

A man is anſwerable for the actions and treſpaſſes of his 
ſervant in many caſes ; but not in criminal caſes, nor for 
battery, &c, except done by his commandment. If a man 
has a ſervant, known to be ſuch, and he ſend him to fairs 
and markets to buy or ſell, his maſter ſhall be charged. 


But if a ſervant makes a contract in his maſter's name, tho 


contract will not be binding, unleſs it were by the maſter's 
commandment or afſent ; and where a ſervant borrows mo- 
ney in his maſter's name without order, that does not bind 
the maſter, If a ſervant buys things in his own name the 
maſter ſhall not be charged, except the things bought come 
to his uſe, and he have notice of it, Where a maſter always 
gives his ſervant money, he ſhall not anſwer for what he 
buys on truſt ; but if he ſends him ſometimes on truſt he 
muſt anſwer. Noy Max. 99. Dr. & Stud, Dial. 2. ch. 42. 

A maſter is alſo to anſwer for the negligence of his ſervant, 
If-a ſurgeon undertake the cure of a perſon, and by ſend- 
ing medicines by his ſervant the wound is hurt and made 
worſe, the patient ſhall have action againſt the*maſter, not 
againſt the fervant, Where a Smith's ſervant pricks a horſe 
while he is ſhoeing him, the maſter ſhall anſwer the damage, 
If a ſervant caſts any thing into the highway to the nuſance 
of the king's ſubjects, the maſter ſhall be charged. And 
where à carrier's ſervant loſes goods delivered to him, the 
maſter muſt anſwer it, and an action lies againſt him, 
18 H. 8. Noy Max, ga. | 

In other caſes a maſter may maintain the cauſe of his ſer- 
vant againſt others, He may bring an action of treſpaſs for bat- 
tery to his ſervant, when he thereby loſes his ſervice. If a ſer- 
vant is cozened of his maſter's money, the maſter may bring 
action of the caſe againſt the perſon that cozened him, 
And if a ſervant gives away his maſter's goods, the maſter 


may have an action againſt the receiver. Servants imbezzel- 


ing or purloining their maſter's goods, to the value of 408. 
is felony, But if a ſervant, &c. be robbed, without his ne- 
gligence or default, he ſhall be allowed it on his account, 
9 Rep. 113. 10 Rep. 130. 1 Rell. Abr. 98. Ney Max. 94. 
5 Rep. 14. 12 Ann, c. 7. 1 Inſt. 89. 
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There are ſeveral ſtatutes relating to ſervants, to com. 
pel perſons unmarried to go to ſervice, and puniſh them 
for aſſaults on their maſters, and other miſbehaviours ; and 
ordaining that none ſhall leave their ſervices, without giy. 
ing a quarter's warning. The wages of ſervants; labourers, 
&c. are to be aſſeſſed by juſtices in their Eaſter Seſſions, and 
none are to give greater wages under penalties, 5 Eliz. 
c. 4. 43 El. c. 2. 1 Jac. I. c. 6. 

But it is held that this ſtatute does not extend to wages 
of coachmen, footmen, or other ſervants than in huſbandry, 
If a retained ſervant, although he was not retained for a 
whole year, has been beat ſo as to be rendered incapable, or 
leſs capable, of performing his maſter's huſineſs, the maſter 
may maintain an action gf treſpaſs. Bro. Af. fur le Caſe, 
Pl. 55. Bro. Lab. pl. 29. 2 Roll. Abr. 552. N. pl. 7. Clayt, 

17. 

ut if a ſervant whe was not retained, and ſerved only 
during pleaſure, has been beat, the remedy of his maſter 
for the damages thereby ſuſtained is by an action upon the 
caſe, Bro. Trav. pl. 319. Clayt. 133. Bro. Act. ſur ii 
Caſe, pl. 55. Bro. Lab. pl. 29. 

If a retained ſervant is taken out of his ſervice, the maſter 
may, by an action of treſpaſs, recover a ſatisfaction for the 
loſs of ſervice by him ſuſtained. Bro. Lab. pl. 21. 2 Rull. 
Abr. 556. T. pl. 11. 

But if J. S. has procured the ſervant of J. N. who was 
- retained, to leave his maſter's ſervice, an action of treſpaſs 
does not lie againſt J. S. although he afterwards retains him, 
but the remedy of J. N. is by an action upon the caſe, Bro, 
-= fur le Caſe, pl. 38. Bro. Lab. pl. 21. 2 Roll. Abr. 556. 

pl. 12. 

ft ſeems probable that if a ſervant had, without the pro- 
. curement of J. S. left the ſervice of J. N. in which he was 
retained, and J. S. had afterwards retained him, no action 
would have lain at the Common Law. Bro. Lab. pl. 21. 

But an action does at this day lie in ſuch a caſe. 

For by the 5 Eliz. c. 4. par. 11. it is enacted, That 
no perſon who ſhall depart out of a ſervice, ſhall be retain- 
ed in any other ſervice, without ſhewing ſuch teſtimonial as 
is mentioned in this act, to the chief officer of the town cor- 
porate, and in every other town, or place, to the conſtable, 
curate, churchwarden, or other officer of the ſame, where 
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he ſhall be retained to ſerve; and that every perſon retain- 
ing a ſervant, who does not ſhew ſuch teſtimonial, ſhall for- 
feit for every offence five pounds.“ 

If a ſervant, who is impowered to ſell the goods of his 
maſter, gives and delivers any of theſe to J. N. and J. N. 
carries them away, an action of treſpaſs does not lie, be- 
cauſe as a power to ſell implies a power to transfer the pro- 
perty in theſe goods, the _ of J. N. was obtained 
lawfully. Bro. Treſp. pl. 29 

But if a ſervant, who had PM the cuſtody of his maſ- 
ter's goods, gives or ſells, and delivers any of theſe to 
J. N. and J. N. carries them away, an action of treſpaſs 
lies, becauſe as this ſervant had no power to transfer the 
property in theſe goods the poſſeſſion of J. N. was tortiouſly 
obtained. bid. | 

If a ſervant who has been intruſted to ſell the goods 
which are in his maſter's ſhop, carries any of theſe goods 
away, an action of treſpaſs lies; for the confidence placed 
in him extended only to the ſelling of them in the ſhop. 
1 Leon. 85. 

If the goods of his maſter, with which a ſervant has been 
intruſted, are injured by any mal-feaſance of ſuch ſervant, 
he is liable to an action. Bro. Treſþ. pl. 295. 

But if by reaſon of any neglect of the ſervant, to whoſe 
care ſuch goods were committed, they receive any injury. 
an action of treſpaſs does not lie, but the remedy is by an 
action on the caſe. 5 Rep. 14. 8 Rep. 146. Ld. Raym. 188. 

If a ſervant who has by the command of his maſter law- 
fully diſtrained a horſe, uſes or kills it, the ſervant only is 
liable to an action of treſpaſs, becauſe he only is a treſpaſſer 
ab initio, Bro. Treſp. pl. 211. 

If a man injures another with reſpect to a ſervant, by in- 
ticing him away, or if my ſervant departs from my ſervice 
without cauſe or licence, and J. S. knowing him to be my 
ſervant, retainsand keeps him in his ſervice, an action on the 
caſe lies. 1 Leon. 240. Ney 10, 106. Keilw. 180. 2 Lev. 63. 
See BArTERV, BILL of Excyance, CasE, and LARCINY. 

SETTLEMENT. See BASTARD. 

SurrIee, If a ſheriff levies money upon a fieri facias, the plain» 
tiff may have an action of indebitatus aſſumpſit againſt him 
for ſo much money received to his uſe, Comb. 1 30. 

SHERIFFS-FEEs, See STATUTES» 


SHIP ſunk, See NUSANCE, 
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Sury in diſtreſs. See Carnie. 
SHOES. If leather has been made into ſhoes, the ſhoes may be 
taken by him from whom the leather was illegally taken, 
Bro. Treſp. pl. 23. See Moxey and Times, 
SYOr=-Books, See AccounT-Books. 
Siu VDE of hand-writing, The mere fimilitude of hand- 
writing in two perſons ſhewn to a jury, is no evidence that 
they were written by the ſame perſon ; but the teſtimony of 
witneſſes, well acquainted with the parties hand- -writing, 
that they believe the paper in queſtion to have been written 
by him, is evidence to he left to a jury. 
S1M0NY, Simony is a corrupt contract for a preſentation to a 
rectory, or any other benefice of the church, for money, 
gift, reward, &c. 
This is an offence by ſtatute which incurs the forfeiture 
of two year's value of the benefice or dignity, by both the 
giver and the taker ; one moiety to the king, and the other 
to any one who will ſue for the ſame. And if a parſon, 
corruptly reſign or exchange a benefice, both the giver and 
taker ſhall forfeit double the value of the ſum, or reward; 
&c. given; one moiety to the king, the other to the infor- 
mer. 2 Lill. 5. 19. 1 Inft. 120. 
And perſons who ſhall corruptly ordain or licenſe any mi- 
niſter, or procure him to be ordained or licenſed, ſhall in- 
cur a like forfeiture of 40 l. and the miniſter himſelf of 101. 
beſides an incapacity to hold any church preferment for 
years. 31 Eliz. c. 6. 
SLANDER, An action on the caſe for words is uſually denominated 
an action of /lander, which is the publiſhing words either by 
word of mouth or writing concerning ſome perſon, which if 
true would ſubject him to ſome injury in his perſon, or pro- 
perty,—Written ſcandal being the fruit of more deliberate 
malice, and the foundation of a more permanent injury, is 
confidered as an higher degree of flander than that by 
word of mouth, and is held as a public rather than a — 
offence, and beſides the common action on the caſe for the 
damage ſuſtained, the party injured may proceed againſt the 
author by indictment or information, and in this caſe to 
alledge that the ſubje& of the defamation is true, will be no 
juſtification. See Lrzer. 
If the ſcandal be of a ſpiritual nature he may proceed by a 

ſuit in the ſpiritual court, 
In treating upon this action, before we come to the point 
more immediately i in queſtion, it may not be improper to 
take 
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take notice of a few general circumſtances neceſſary to be 
conſidered as a prelude to the general ſubject of conſidera- 


tion; and the firſt is, that tho? with reſpect to the defamer 
there ſhould be, and indeed it is no conſcientious juſtifica- 


tion of himſelf that the matter alledged is true, yet that the 
law having in this particular a reſpect to the weakneſſes and 
frailties of human nature, admits of this as a juſtification, 
and allows the defendant to give evidence to that purpoſe 
upon the trial of the fact. 

Again, tho' the general fact is, that this action lies for 
the publiſhing words, in conſequence of which the party de- 
famed does actually receive damage, yet it is to be obſerved, 
that it is not always neceſſary to point out and prove the 
particular damage received. The legal diſtinction is, that 
where the natural and obvious conſequence of the words is 
a damage to the perſon of whom they are publiſhed, as the 
loſs of life, limb, &c. office, truſt, calling, &c. or ſuch as 
expoſes him to corporeal puniſhment, or as charge him with 
having a contagious diſtemper ; or if the title to an eſtate is 
brought into queſtion by them ; or if they are a diſgrace in a 
profeſſion, trade, &c. they are not only injurious but actionable 
in themſelves, and no ſpecial damage need be averred ; but 
where this is not the caſe, where they are not actionable in 
themſelves, but they become ſo by reaſon of the ſpecial da- 
mage received from them, the party muſt alledge the ſpe- 
cial damage he has received, ſceing it is the ſole ground of 
the action. 

Slander may be conſidered with reſpect to the matter and 
manner. iſt. As to the matter. Words which are liable to 
this action are.---Such as if true would endanger a man's 
LIFE. Co. 10, 130. Co. 4, 15, 16. Dyer 19, 26, 230.--< 
His LiMB Or MEMBER,-=-His LIBERTY. Co. 4, 15, 17.— 
Such as ſcandal a man in his office or place of truſt. Co. 4, 
16, 19. Co. 10. 61,---Ia his calling or trade. Co. 4, 17, 
19. Hob. 93, 109.---Such as charge a man with a contagi- 


ous diſeaſe, Co. 4, 17. Hob. 290.---Such as flander a man's 


title. Co, 1, 177. Co. 4, 18.---Such as tend to his diſheri- 

ſion. Co. 4, 17. 
2d. As to the manner, it matters not whether the words 
were publiſhed before his face or behind his back. Co. 4, 14. 
15. Hob. 292.---Nor whether in the ad or 3d perſon. Co. 
4, 14, 15, 16. But where it is in the 3d perſon, Jome- 
thing ſhould appear to make the perſon certain, or it will 
not 
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not lie, and an zunuendo will not make that certain which way 
before doubtful, 4 Co. 17.---Nor in what language, ſo that 
the hearers do or may underſtand them. Hob. pl. 165, 236. 
276, 351, 63. Hence that may be actionable in one county 
which is not in another.---Nor whether uttered by way of 
affirmation, hearſay or report. Paſch. 15 Car. Appleton 
caſe,---Nor whether by way of interrogation, if the queſtion 
imply an affirmative. 1 Roll, Abr. 48 K.---Nor whether the 
appearance be in earneſt or in jeſt, Yet ſee 1 Roll. Ar. 
53.---Nor whether the defamer be ſober or drunk, with wine 
or paſſion, ---Nor whether the words were delivered in one 
or many ſentences, but it regards the ſabje&t matter and 
coherence of the diſcourſe, for ſenſus verborum ſumendus eſt ex 
cauſa dicendi. Co. 4. 16. Alſo they are to be taken as ſpoken 


conjun&im et uno habitu. New book of entries p. 220.---Nor (mear 
whether ſpoken directly, or indirectly and obliquely. altho' 
As it has been already obſerved that ſome words are, and Mr. I 
others are not in themſelves actionable, and that thoſe themi 
which are not ſo in themſelves, may become actionable in this f 
conſequence of ſome ſpecial damage which has ariſen there- 1 Roll 
by, I ſhall confider this matter on ſuch a plan as will take It v 
in the whole doctrine of the law with reſpect to the matter impor 
and manner of actionable words, perſon 
5 I. opinio 

Of words which are in themſelves aftionable. the pl 

1. Such as if true would endanger a man's life. Cro. E 

| 1. Treafon and Rebellion. ment, 

This action lies if one ſays to another, hau art a rebel, lies un 
and all that keep th:e company are rebels, and thu art not the i 2 Vent 
king's friend. Cro. Elix. 638. $0 for ſaying, thou art an ene- It lit 
my to the ſtate : for they are very ſcandalous, if not a charge 154. 
of treaſon. Cro. Eliz. 602. Charter and Peter. aer fu 


Theſe words, he is 4 Facebite, and is for bringing in the i Bult. 
Prince of Wales and popery to the deſtroying our nation, were held 375, 3 
to be actionable ; becauſe they are a charge of evil principles. One 
Salt. 696. How and Prim. But in another report of the wille 
fame caſe it is held to be ſo where ſpoken of perſons in office, © judgme 
without any determination, if ſpoken of a priyate perſon. 

Ld. Raym. 812. The doctrine however in Salk. ſeems to be Wor 

law, for it was held ſince that it lies for the following words ſtatutes 

when ſpoken of any perſon, which do not appear ſtronger 178, 77 

than the former, he bas the pretender's picture in bis 3 $53, 4. 
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and T ſaw him drink his health, and he ſaid he had a right to 
the crown, 8 Mod. 283. 

One called another à rebellious: and traiterous knave, the 
words being thus joined together, were held actionable. 
Cre. Eliz. Johnſon and Tuck 
1 = are theſe words, thou art a rebel and no true ſubjef. 

An action will lie for ſaying A. has counterfeited money, 
Thomp. 54. and Cro. Eliz. Blake and otanleys. 

2. Murder. 

An action lies for ſaying to J. N. thou haſt killed a man; 
for altho* no particular man is named, it is a great ſlander. 
1 Roll. Abr.-77. 

So it does for ſaying you have killed thy 'maſler”s cook 
(meaning J. V. the ſervant of Mr. D.) who was murdered, 
altho” it is not ſhewn who was the plaintiff's maſter, nor that 
Mr. D. was maſter to him that was ſlain, for the words in 
themſelves import a flander, and 'till the contrary is ſhewn 
this ſhall be intended. Cro, Fac. 423. Cooper and Smith. 
1 Roll. Abr. 77. 

It was heretofore held, that no action would lie for words 
importing a charge of murder, without an averment that the 
perſon ſaid to be killed was dead ; but the latter and better 
opinion is, that the party ſhall be intended to be dead, *till 
the pleadings aver the contrary, Cro. Fac. 489. Sid. 53. 
Cro. Elix. 569. 823. And upon a motion in arreſt of judg- 
ment, it was faid that is is not neceſſary, and that the action 
lies unleſs it appears upon the record that the party is alive. 
1 Vent. 117, 

It lies for charging one with concealment of murder. Vet. 
154 Het. 50. Stile 392. or with endeavouring to mur- 
aer ſuch a one. Finch. 186. 2 Bulſt. 20, 206. Lane 98. 1 
Buift. 2, 201. But Q. Co. 4. 18. 2 Bulft, 206. Hob. 118, 
375» 357, 196, 332. Hetl. 70. March of Slander 2,6? 

One ſaid Ars. P. ſent a letter to my maſter, and therein 
willed him to poiſon his wife, and adjudged actionable, and 
judgment affirmed in a writ of error brought. Cre. Eliz. 

7 3. Forgery. 

Words which import the charge of a forgery, within the 
ſtatutes againſt this offence are actionable. 1 Cro. 883, 237. 
178, Telv. 146. 2 Cro. 648. 2 Buift. 136. Owen 47. 1 Cro. 
$53» 4» 607. Dyer 285. And as forgery is an offence in- 
dictable and puniſhable at common law, it will lie if it be not 


ſaid 
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ſaid that it was a forgery of ſuch a deed, &c. as is within 

any of the ſtatutes, 1 Roll. Abr. 65, 66. 

But no action lies for ſaying of J. S. he hath forged the hand 
of F. N. the words being too general ; for, unleſs it be ſaid 
to what deed or inſtrument, it is no offence either by the 
ſtatute or the common law. 3 Leon. 231. 1 Roll, Abr. 65. 
pl. 4. a 0 
l For uſing words that ſound adjectively, as forging tnave, or 
the like, it will hardly lie. Proph. 177. 

Nor for telling one, he has made @ falſe bond or falſe deed, 

chere the ſenſe of the words is uncertain. Hab. pl. 8, 48. 

Nor that he made falſe writings thereby to get my lands from 
me; for it is no expreſs averment he had forged writings. 
Cro, Elix. Parkinſon and Bowman, | 

4. Theft. 

This action lies as well for calling a man a thief in general 
terms, as it does for charging him with being guilty of a 
particular robbery or larceny, Cro. Fac. 114. 

It lies for charging a man with /acrilege. 1 Cro. 301. 2 
Cro. 153, 154. n | 

Or to call one 4 pirate, or a maintainer or procurer of pi. 
rates. 2 Cro. 629. 4 Cs. 14. 

Or to call one thief, robber, houſe-robber, u fleate, 
horſe-jtealer, or to charge one with having done ſuch offences, 
1 Cro. 329. Dyer 112, 126. Owen, 33, 47. 3 Bulſt. 260, 
303. Ney 10, 20. 

+ So for calling one Welch thief, or a roguiſh knave and thitf, 
or a cunning thief. 1 Cro. 329. 2 Bulfl. 134. 1 Bulft. 146, 
220. But where the words are adjective, as rogui/h thieviſh 
tnave, thieviſh whore, &c, it will hardly lie. Co. 4, 16, 
19. 1 Built, 134, 138. 2 Cro 514. 

But it is ſaid not to lie where the words do not import a 
certain charge of felony, as the words, thou art a falſe knave, 
thou waſi arraigned for two bullocks, were adjudged not 
actionable becauſe he may be atraigned and yet no felon. 
Cro. Eliz. Baily and Chinington. eb 91. 1 Cro. 459. 1 
Bulſf. 112. Hob. pl. 268. 2 Cro. 315. 

To ſay W. you never thought well of me fince G. did ſteal 
my lamb, adjudged actionable, tho? no dire& aſſurance that 

SG. did ſteal them. Cro. Eltzs 5 

One ſaid S. did fteal his mare, or elſe G. was forſworn, 
and the words were adjudged not te, New direct 

| flander, Cro, Fac. N parbam and Pye, 
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It was alſo held that to ſay generally, you cut my purſe, or 
took my money out of my pocket, was not actionable, becauſe it 
did not neceſſarily imply a felonious taking, ſeeing it might 
have been a treſpaſs only, hut it has been fince held that an 
action will lie for the words I charge 4 S. with felony in taking 
my money out of my pocket ; becauſe it ſhall be intended a fe- 
lonious taking. Ld. Raym, 959. And ſee Cro, Fac. Lewis 
and Catuardley, and Holland and Stoner, 
5. Witchcraft, * 
Under the ſtat, 1 Fa. c. 11. it was actionable to charge a 
perſon with witchcraft, ſorcery, &c. but ſince the repeal of 
that ſtatute it is not; for it is expreſsly declared by the re- 
pealing ſtatute that no ſuit ſhall be commenced againſt any 
perſon for the charging another with any of theſe offences. 
. 6. Rape. | 
To charge a man with this offence, or to uſe words which 
neceſſarily imply it, may be actionable, as to ſay he ſhould 
tave been hanged for @ rape, and it cofl him dear e or thou did/t 


raviſh F. S. or be is guilty of raviſhing F. S. 1 Cro. 589, 101. 


Godb. 287. 8 
al 7. Sodomy and Beſtiali 
To charge a perſon with 2 is Aionable, 12 Co. 37» 
See 2 Bra. 21. defendant ſaid to the plaintiff, I #now myſelf 
end I know you, I never buggered u mare; the court was of 
opinion that an action did lie, or elſe there might be ſly ways 
to defame a man and avoid an action. 1 Vent. 276. 2 Lev. 


150. 
8. Anſony or Houfe Burning. 
It is aQtionable to ſay of J. S. he did burn a barn with corn 
in it, or, thou didſ burn a dwelling-houſe, the burning of 
ſuch barn being felony; but it is ſaid not to be actionable to 
ſay, thou didſt burn a barn, genetally z nor may the plaintiff 
inforce it in the declaration, by ſaying he meant a barn full 
of corn. Hob. 196, 392, 350. 4 Co. 14, 20. 1 Bulft, 112. 
Ted. 21. See Noys Rep. 155. Hut, 122. 3 Bulft. 267. Cro. 
834. But here the plaintiff ſhews that the defendant's barn 
was full of corn, and feloniouſly burnt, and that the defen- 
tant ſpoke the words of the plaintiff, &c. See Cook's Ent. 25. 
9 Popery. 
An action was ſaid to lie, for ſaying theſe words of J. N. 
be harbaured bis ſon knywing him to be a ſeminary prieſt. See 
the 27 Elia. and Cro, Ja. 300. | 
0 | II. Such 
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Such as if true would endanger a man's limb or member. 
| 122 1. Perjury. | 
1. It will lie altho' not within the words of the ſtatute 


. againft perjury. 


oa” . 


Altho? ſpiritual. courts are not mentioned in the gth of 


Elizabeth againſt perjury, yet the court held that the fol- 


lowing words are actionable, thou baft taken a falſe 'vath in 
the conſiſiory court at Exeter. Cro. Eliz. Plaice and How, 


- But not for ſaying, thou heſi perjuredly preſented me, c. 


_ becauſe the words are ſpoken adjectively. Cro. Elix. 204. 


80 an action lies for ſaying of J. S. be was forſwern before 
a. juſtice of peace, for this if not within the words, is within 
the proviſion or intention of the ſtatute, 4 Lev. 166. ; 

Or for ſaying J. S. deſerved to have bis ears nailed to the pil. 


bory. Gro. Eliz. Fenkinſon and Mayne 


An action will allo lie for words that import a charge of 
perjury, altho' it be not a perjury within the ſtatute; for 
perjury always was and fill is an offence indictable and pu- 
niſhable at the common law. 1 R. Abr. 39. 3. Auf. 164. 
It has been held that no action lies for ſaying ſuch a one 


4s ferſꝛt orn, unleſs it be added that it was in ſome judicial 


proceeding; but that it does for ſaying he is perj urea; for 


158. 


in this caſe it ſhall be intended to have reference to a judicial 
proceeding. 4 Co. 16. 2 Bur. 159. 3 Inf. 166. 

Nor does it lie for faxing J. S. was forftuorn in Leake 
court, without ſhewing that this is ſuch a court as could 
lawfully adminiſter an vath. 

One for faying, thounraf? for fivorn before the Biſbep of Nor. 
wich, becauſe it does not appear that it is meant before him 
in bis court, nor ſhall they be ſo conſtrued without they 
have an apparent reference thereto. 1 Roll. Abr. 69. But it 
has been held that for ſaying, hau haff precured one Smith to 


come 30 miles to commit perjury before my lord of Wmichefier, 


and haſt given him 10 J. for that purpoſe, an action lies; for 
tho” he doth not charge him with committing perjury, nor 
that the Biſhop of Wincheſter was.a perſon before whom per- 
jury could be committed, yet as they were words of great 
imputation, they ſhall be taken in the worſt ſenſe. Cro. 7a. 


For ſaying A. B. has delivered falſe evidence and untruths 
in lit arfowers to a bill of J. S. in chancery, an action does 


not lie; for, as many circumſtances in a bill in Chancery 
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are not material to the point in queſtion, it is no perjury if 
ſuch are not truly anſwered; t Roll, Abr. 70. 3 Inſt. 167. 
Cre. Eliz. Brawn and Michale. er 

The charge of perjury ſhould be direct; therefore to ſay 


of J. $. that he is detected of perjury, is not actionable, for 


theres no direct charge of perjury committed, and an honeſt 
man may be detected of a crime althoꝰ he is not convicted. 
4 Co. 16. Cr, Car. 268. but to ſay he is a perjured beaſt, is. 
2 Cro, 613. or, Iwill prove him perjured: for this is as great 
a ſlander as to fay directly that he was perjured, Cru Eliz. 
Ioedroof and Vaughan. ” | 
So it has been ſaid, that an action does not lie for words 
importing a charge of ſubornation of perjury, unleſs it be 
averred that a perjury was committed ; for the hiring a man 
to commit perjury is no offence, unleſs the perjury be in fact 
committed. 1 Roll, Abr. 51. Harris and Dixon. Paſe. 5 


a, 

77 Cro. Fac. 1 58. Paſc. 5 Fa. it was held that ſuch words 
as are a great imputation are actionable, tho' it be not al- 
ledged that a perjury was committed. And it was adjudged 
actionable, for ſaying, thou haſt procured falſe witneſſes to 
fear in ſuch an ation, Cro. Elia. See Prowſe and Cary. Aud 
for ſaying, A. gave B. 10 l. for forfwearing himſelf in chancery, 
for it ſhall be. intended there was a ſubornation of perjury. 
1 Roll. Abr. 41. Ewer's caſc. Mich. ꝙ Car. 

And in general it will lie for a direct charge of any crime 
that may be puniſhed with the loſs of life or limb. 

III. 


Such as if true would endanger a man's liberty, or fybjet him to 


corporeal puniſhment. 

So to ſay of a woman fe bas bad a baſtard, with an aver- 
meat that it has been chargeable to the pariſh of B. is action- 
able, becauſe in this caſe ſhe is liable to impriſonment : but. 
it is not to ſay merely that ſhe has had d baſtard. Salk. 694, 
696. 1 Rall. Abr. 37, 38. 18 Eliz. c. 3. Cro. Car. 436. 

Heretofore no action could jie for charging a man with 
being a teceiver of ſtolen goods knowing them to be ſtolen ; 
becauſe ſuch receiver was not an acceſſary, unleſs he alfo 
aided or comforted the thief. But ſince the flat. 3 M. and 
M. c. g. and 4 C. c. 11. it is clearly actionable for they 
are declared to be acceſſaries after the fact, and are liable to 
de tranſported. | 

And in general to charge a perſon with any crime by rea- 
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ſon of which (if true) he may be impriſoned, is actionable. 


2 Vent. 266. Valden and Mitchell. ſpo 
Io call a woman a where, or uſing words tantamount be 
to it, as, /trumpet; or to call a woman's huſband a cuckold, ſpo 

which amounts to calling her whore, is actionable in WO. 

London, becauſe if ſhe were ſo ſhe is liable to be car- dei 

ted. 1 Roll. Abr. 36. Comb. 138. Str. 555. Str, 471, and wo! 

545- | po 

So it is to call a woman bawd in London, they being by collo 
the cuſtom liable to ſuffer corporeal puniſhment, Co. Car, Gro 
229, 261, Str 
And to ſay of a perfon that he keeps a bawdy-houſe, is 4 
actionable in any place; becauſe it is an offence puniſhable imp 
in the temporal courts. 1 Roll. Abr. 44. Cro. Car. 229, whit 
261. __ 
An action lies for ſaying of a brewer, his beer is unwhole- H 
ſome ; for it ſhall be intended to mean ſuch beer as he ſells, ficie: 
and a brewer that ſells unwholeſome beer is puniſhable. 1 the 
Roll. Abr. 62. el.; 
So it does for ſaying J. E. did wrap gunpowder in a piece 
of tow, and laid it to my window, and put fire to it, minding to * 
rn my houſe, for his good name is thereby impaired. Cro, is acl 
Eliz. Edwards cafe. earea 
So it is actionable to charge a perſon with being guilty;of he is 
a crime, of which he has been upon his trial acquitted, office 
Owen 150, Or, of a crime of Which he has been convicted 1 Ro 
but pardoned, for the pardon takes away the guilt as well Rall. 
as puniſhment: Hob. 81. Car. 
An action lies for any words that import the charge of a An 
crime, for which a perſon may be indicted. Freem. 46. did no 
So it does for ſaying of J. N. he is a rogue of record ; for clarat 
he cannot be a rogue of record unleſs he has been convicted — / 
inten 


upon record. 1 Rall. Abr. 43. f : 
But it does not for calling a man rogue, villain or varlet; ad fo 
for ſuch words are conſidered as words of heat. 4 Co. 15. 


Str. 304. but if ſpoken of a juſtice of the peace it is other- the pe. 
wiſe. 8 Med. 270. Ld. Raym. 1369. Wer thy 
Nor for calling one cozening knave, ſcurvy fellow, Sc. Or, 40 
Cro. Ja. 427. 1 Roll. Abr. 43. But 
"ah, afs, a 

Of words which ſlander a man in his office or place of truſt. — 
cker, 


Ig order to ſupport an action on the caſe for words which 
ther be blood 


ſpoken 


concern a man's oflice or place of truſt, they muſt ei 
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ſpoken generally without any direct reference, and ſo may 
be referred to his office by implication; or, they muſt be 
ſpoken with direct reference to his office; for wherever 
words which are not in themſelves actionable, become ſo by 
being ſpoken of a perſon in office, it muſt appear from the 
words themſelves, or from the pleadings, that they were 
ſpoken in a converſation concerning his office; for if the 
collogtum is any other ſubject, they will not be actionable. 
— = 557. Hetl, 167. 1 Lev. 280, Ld. Raym. 1360. 
tr. 618. 

And they muſt if ſpoken of a place or office of honor only, 
import a want of integrity; and if a place of profit, words 
which import inability are as well actionable as thoſe which 
import a want of integrity. 

And if the words are ambiguous, but there appear ſuf- 
ficient force in them to induce the hearers to take them in 
the worſt ſenſe, the court will uſually take them fo, Hob. 


70. 35+ 8 
1. Of judicial officers. 

To ſay my lord chief baron cannot hear of one ear, Het. 167. 
is actionable; or of a juſtice of the peace, that he is a half- 
eared juſtice, he will hear but one fide, Gro, Car. 223. or that 
he is a common barreter; tho? it will not lie for perſons not in 
office, Hob. 140. 1 Roll. Abr. 59. or, he is a corrupt man, 
1 Roll. Abr. 57. Cro. Fa. 65. or, be is no true ſubject. 1 
een Abr. 43. Cro. Ja. 202. or, he is a falſe juſlice. Cre, 

ar. 223. 

And Ge ſaying, I have been before J. J. for juſtice, but 
did not get any thing but injuſtice, it was reſolved that the de- 
claration being that the defendagt intended to ſcandalize 
kim in his place, and cauſe him to be removed, it ſhall be 
intended that they were ſo ſpoken. Cro. Car. 14. Or, he 
did for malice prevent the law to ſerve his own turn. Cro. Ja. 
240. Or, be is a debauched man, and not fit to be a juſtice of 
the peace. 1 Roll. Abr. 48. Or, be hideth felonies, and is not 
werthy to be @ juſtice of the peace, 4 Rep. 16. Cro. Ja. 167. 
Or, ghat he is a forſworn juſtice. 1 Leo. 280. 

But no action lies for ſaying of a juſtice of peace, he is an 
aſs, a fool, a coxcomb, or a beetle headed juſtice ; becauſe the 
words import only want of ability, or that he is a Se- 
ſucker, for that it cannot be intended from the words what 
blood is meant, Salk, 695, 698. Cre. Elix. 306. Sed 3? 

O 0 
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To fiy of a judge of the admiralty, who had pronounced 
a ſentence, that he had given the ſentence corruptly, is action. 
able, althe“ there be no averment that the collogurum way 
concerning his office, for this appears upon the face of the 
words. Cro. Fas 205. N 

Wherever an action will lie for words ſpoken of a juſtice 
of the peace which relate to his office, if they are — 
while he js in the actual adminiſtration. of juſtice, the ſpeaker 
may be proceeded againſt by indictment or information; and 
in ſome ſuch caſes words are indictable, tho' this action will 
not lie, New Abr. 490. Str. 420, 1158, Comb, 46, 65, 66, 
| | » Of -other offecers | 

To call a perſon in office a common barreter, is actionable, 
Hob. 140. 1 Rell. Abr. 59. Or, he is & corrupt man, 1 Roll, 
Ar. 57 932 65. | 

So, to ſay of a commiſſioner for examining witneſſes in a 
court of equity, he hath taken bribes to favour one of the par- 
ties, 25 he hath altered the depoſitions that were taten. 1 Roll, 
Abr. 56, 57. 

MZ, if [ be faid of a churchwarden, be hath cheated the 
yo: for theſe words are a diſgrace in an office of truſt, 
1 Roll. Abr. 58. Cre. Eliz, ELL 
So, to fay of a ſteward of a court, he hath wronged me in 
his court, and hath not par formed his office accor ding to law, i 
- actionable; for it is a charge of great miſbehaviour in his 


' offiice, 1 Noll. Abr. 56. 


The words . cozening #nave, are not in themſelves action- 
able: yet if they be ſaid of a bailiff, or any ſervant who is 
to account for money teceived, he is a cozening nave to Mr, 

AJ. (the perſon who employs him) it is actionable, Cre, 
Car. 480. SE 


| V. 

Ii ards which ſlander a man in bis . or trade. 
It is a common rule, that words which are not in them. 
ſelves actionable, may become ſo when they tend to diſgrace 
a perſon in his-lawful calling; and as in the laſt caſe, fo in 
this it muſt appear upon the face either of the words or 
pleadings, that they were ſpoken in a colleguium concern- 
ing ſuch profefſion or trade, 2 Saund, 307. Str. 696, 1169. 

Ero. Fac. 557. Salk, 694. 

Words ſpoken concerning a perſon's trade or profeſſion 
mut be ſpoken either generally, and fo may be referred is 
I it 


action- 
t who is 
eto Mr . 
le. Cre. 


de. 

in them- 
diſgrace 
ſe, ſo in 
words or 
concern- 


90, 1 169. 


profeſſion 


eferred d 
it; 


£ 


1 
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it ; or relatively, as to call him bankrupt, or the like; or, 
fac muſt be ſpoken with expreſs reference to it. | 
An action lies for the word cheat, if ſpoken of a tradeſman 
in a converſation concerning his trade. Salk, 694. 4, Raym. 
1417. 1 Lev. 115, 250. 2 Lev. 62. 2 Saund. 307. Str. 
696, 1169. But if it be ſaid of J. S. he cheated J. N. in the 
ſale of barley, an action will not lie without it be alledged that 
J. S. gained his livin by buying and ſelling barley; for if 
e did not he is not injured in his trade. 1 Nell. Abr. 62. 


o. Elig. 171. ; 


And it has been held that to ſay of a blackſmith, he 
cozened F. S. of a noble in a tire of wheels, is not actionable; 
for it might be intended (and the words themſelves import 
as much) that he had cozened him in the price only, and not 
in the manufacture of the tire; and for ſaying of ſuch 
tradeſmen who ſells things, that he cozens in the price is no 
ſlander, for every man cozens in the price where he ſells for 
more than it is worth, and it is not here ſaid that the ſmith 
made this tire of wheels, and. if he did not make it, it is no 


' -difgrace'to his trade. 1 Roll. Abr. 55, 62. - 


An action was bronght by a carpenter, for theſe words, 
be bas charged J. S. for 40 days work, and received the. money 
for the work that might have been done in 10 days, and be is a 


 . rogue for his pains; but after a verdict for the plaintiff judg- 


ment was arreſted. Str. 797. | 
An action lies for ſaying of J. N. a goldſmith, be ſold a 
copper chain for a gold ane; becauſe this is a fraud in the uſual 
courſe of his dealing. 1 Roll, Ar. 62. but in Cro. Eliz. 83. 
it was held that in ſuch a caſe an action would not lie unleſs 
it he alledged that he was a goldſmith, and got his living by 
buying and felling chains. | | 

An action lies or ſaying of a leather-ſeller, he hath cozencd 
you, be fold you lamb-ſkins for ſhamois-ſkins ; da nat you. go to 
bim, he will cozen jou. 1 Roll. Abr. 63. 

VI. 
Words which tend to a ſeparation from company. 


An action on the caſe lies for all ſuch words as if true 


. would cauſe a ſeparation from the company and ſociety of 


mankind, as with having an infectious diſeaſe, as the French 
rs leproſy, plague, &c, for the miſchief ariſing from 
ſuch a charge is apparent, and tends to preventing him from 
obtaining that help and comfort which he is conſtantly in 
need of trom his fellow creatures, : 


04 The 
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The law makes no diſtinction as to the manner by which 
the diſtemper ariſes, whether to the viſitation of God, acci- 
dent, or the indiſcretion of the party infected; for the loſs 
of human fellowſhip, from whence the legal idea of damage 
ariſes, is the conſequence in each, - 


Such as flander a title, 

Words which tend to prevent the ſale of an eſtate by the 
title to it being brought into queſtion, 'are in themſelves 
actionable, 

If one is poſſeſſed of an eſtate, an action lies for ſaying be 
has no right to it. 4 Co. 18. | . 

No action lies for words whereby a title to land is flan- 
dered, provided the ſpeaker, at the ſame time ſays, that he 
has himſelf a right to ſuch land; for this would tend to pre- 


vent a man's claiming his right, and no one would be ſafe 


who ſhould claim an eſtate in the poſſeſſion of another, 4 

Co. 17, a. 18. 5. Yet if it be aſſerted that a third perſon 

has ſuch a. right, it is actionable; but not without ſome 

ſpecial damage js received. Cro, Ja. 164. Cro. Eliz. 197. 
| VII | 


Such as tend to diſinheritance, 

Words which tend to diſinheritance are in themſelves 
actionable. 

To call one haflard, is not in itſelf actionable, yet if it be 
ſpoken of one who is heir apparent to a real eſtate, it is; for 
it may be the occaſion of his being diſinherited. Cro, Car. 
469. 1 Roll. Abr. 38. Or, if ſpoken to one in poſſeſſion of 
lands by deſcent. 1 Roll, Abr, 37, 

So an action lies for calling a reputed ſon of one poſſeſſed 
of an eſtate in tail a Bard, if ſuch ſon be offered money, 
for his poſſibility on account thereof loſes the bargain ; for 
tho” the poſſibility of his inheriting is very remote, yet hav- 
ing a preſent damage by ſpeaking the words they are action · 
able. Cro. Fac. 213. 

. Of words which are not in TREMSEL yes adtianable, but becoms 
fo by reaſm of the ſpecial damage received from them. 
1. Such as tend to the loſs of preferment. 

It is not actionable to ſay of every perſon, he is an heretic, 
or he is excommunicated; but ſuch words ſpoken of a divine, 
if it be averred that by reaſon thereof he loſt a certain be 
nefice to which he was about to be preſented, are actionable. 


Cor, 17. 8. 
4 7 No 
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No action lies for ſaying of a ſingle woman FJ. S. did get 
her with child, or, ſhe had a child by F. S. for this is only a 
charge of incontinence, and is a mere ſpiritual defamation ; 
but if it be alledged that ſhe by reaſon of the ſpeaking theſe 
words loſt her marriage, it does. 4 Co. 17. Cre. Eliz. 787. 
Cro. Ja. 162. | 

An action was ___ for ſaying of a fingle woman, fe 
was with child by J. S. and it was alledged that by reaſon 
of it ſhe incurred the diſpleaſure of her parents, and was in 
danger of being turned out of doors, in this caſe it was held 
that as there was no loſs of marriage no action would lie. 
i Lev, 261. 

However, in an action for theſe words, ſbe is with child, 
and hath taken phy/ic for it, alledging that by reaſon of them 
ſhe loſt her reputation and the friendſhip of her neighbours, 
jt was held, that altho' it is not alledged that the loſt her 
marriage by it, an action will lie, 1 Roll. Abr. 35. | 

An action lies for ſaying of a woman, ſhe is a burſten 
hellied queen, and her guts hang doun to her garters ; if it be 


ſhewn that ſhe loſt her marriage thro' them. Lite. Rep. 193. 


If it be ſaid of J. S. he is @ whoremaſler, for be lay with 
Brown's wife, and had to do with her againſt a chair, no action 
lies ; but if it be alledged, that by reaſon of theſe words he 
loſt a W. it does. 

II. Of fuch as tend to the hurt of trade. 
If one ſay of a brewer, / will give my mare a peck of malt, 


and let her drink, and ſhe ſhall piſs as good beer as J. H. brews ; 


an averment that by reaſon of theſe words, the plaintiff loſt 
ſome of his cuſtomers, js too general, and he ſhould have 
ſet out the ſpecial damage. 1 Rell Ar. 58. 

| I. Of a divine, TY 

It is actionable to ſay, he is a druntard, becauſe he is for 
this offence liable to be deprived, All. 63. 

Or, he preacheth nothing but lies and malice in the pulpit. 3 
Lev, 17. I. Roll, Abr. 58. 

Or, be is a rogue and a dog, and will never be good till he is 
three foot under ground; I had rather my fon ſhould make hay 
on a Sunday, then go to hear him preach, Comb. 253, Or, be 
is an old rogue, and a contemptible fellow, and hated and deſpiſed 
by every boch. Str. 946. 

But for ſaying ot a clergyman, P. is an adulterer, and hath 
had two children by the wife of J. S. and I will cauſe him to be 
deprived for it; it was held that it was a ſlander examinable 
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in thefpiritual court, and therefore the action would not lie, 
: On Eur. Parrat and Carpemer, 
2. 'Of a phyfreian, ſurgeon or bee. 
An action lies tor taying of a doctor of phyſie, be is mo 
ſfchalar, and in this caſe it need not be alledged'that it was 


aid in a collogutum of his profeſſion ; becauſe no one can be a 


good plyheian unleſs he 1 Ba ſcholar. 1 Na. Ar. 54. Cre. 


Car. 270. 


On, that he -is a quack ſabver, empiric ar mountebank. I 


| | Roll. Ar. 54. 


Or, of a ſurgeon, that he 501 2 er the wand of of bis patient 
for gain of money. 1 _ 268. Caf. 277. bu — not action- 


. able to ſay generally, be poifoned ay of J. S. for it 
; might be proper ſo to do, in order to the cure. Keely-17 5. 


. Of a counſellor or attorney,” 
An action lies for ſaying of a barriſter; be deceived bs 


: client, and 1 evealed-the ſecrets of his cauſe. Or, he will give ycu 


- 


- ipacket. Or, 


wevxatrous * then milk your purſe, and fill his own 
lawyer, he cannot make @ leaſe, thy\are 
I that go to him py law, Or, he is a dune, and till get 


nothing by bis prof-jjion. Co. Entr, 22. 1 Roll. Abr. 54, 55, 


7. 2 Vent. 28. Cro. Car. 382. 

It is alſo actionable to ſay of an attorney, be is an extor- 
tener, and one told me he cozened bim of 104. in a bill of cofls ; 
for it is contrary to his oath as an attorney to be guilty of 


mal. practice. Or, he flirreth up os and once promijed me, 


that i he did not recover in a cauſe for me, he "would take 116 
tharges of me, becauſe ftirring up ſuits is a badge of barretry, 
and to undertake a ſuit no purchaſe no pay, is unſuwtul 
maintenance. Or, he is a'rogue for taking your money and has 
done nothing for it, he is no attorney at law, and dares not ap- 


- pear before-a Jude, what fognifies gaing to him, he is only an at- 
torney”s clerk, and a rogue, he is is no attorney. 1 Roll. Abr. $4, 


55. Heb. 117. Str. 1138. 
But it does not lie for ſaying, he 45 a common maintainer 


, ſults ; for to maintain his elients cauſe is his duty. Nor, 


that he mad: falſe writings, for it is no flander to him, ſeeing 

it is not his buſineſs to make writings. Fob. 1. 1 Koll. 
Abr. 55. Vin. 40, 90. Sed 2 

It is alſo actionable to ſay, he cannat read a FO. © 

X 


* The desi declared that he was an attorney, and the defendant to ſcan» 
dalize him in his profeſſion laid of him, that þe could not read a — <4 
gealun 


uf 
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Or, be hath 19 more lam. than a gogſe. Or, he will aver- 
throw his clent's cauſe. .Or, be is a cheat, Or a rogue, Or vers 
a common barriſter, Or be is @ knaye, Or be is well known to be 
a corrupt mau, and to deal — 4 1 Lev. ag). Sid. 327. 
Cro, Gar, 589. 4 Co. 16. Hetl, 167. 1 Rall. Abr. ga, 53 
Cra. Elix. 111, Hob. 13. 1 Freem. 277. 
| 4+ Of other artiſſi. e | 
It was adjndggd actionable to ſay of a midwife, many bave 
.p#riſhed for ber waut of ill, for ſhe may be prejudiced by 

1ach words in her function. Cro, Car. 211. S 

So it is to ſay of a ſchoolmaſter, put not your Jon to him for 
he will.come away-as great a dunce as hemwent. Hell. 71. 

So to ſay of a land- ſurveyor, be is 4 cheating hnave, for 
this bafinefs requiring (kill, ſuch words muſt tend to prevent 
his being employed. Cro. Fac. 504. | 

3 Of merchants and tradeſmen, 

An action lies for ſaying-of- a tradeſman, have à care 4 
him, do wat geal with him, be is a cheat, he has cheated-all t 
farmers at H. and now be is come to cheat at F. Or, be is a 
ferry pitiful fellow, and compounder his debts, without an aver- 
ment that they were ſpoken in a converſation-concerning his 
trade, for-this is plain from the words themſelves, 2 Lev. 
62. Ld: Rum. 1480. Str, 262. * 

But it was held not actionable to ſay of a merchant, doth 
he owe you any money ? and upon being anſwered he did, he 
added, you had beſt call for it, take heed how you truſt bim. Cro. 
Elix. Vanſpike and Gloyſan. {ada 4 | 

An action lies for ſaying of a tradeſman, whogets his living 
by buying and ſelling, he is @ bankrupt. 

An action alſo lies for ſaying of a tradeſman, be is not a 
man to be truſted; or, he is not able to pay bis debts. 1 Roll. 
Abr. 59. 60. Con. 292, Cro, Ca, 3390. 

I. Of certain circumſtances neceſſary io be attended 10 with 
roſpett to wordt in themſelves aJionable. d 
1, Of the time when ſpoken. 


It is declared by the ſtatute of limitations, that all actions, 


upon the eaſe for words, ſhall be brought within two years 


reaſon of which many of his clients left him, and the opinion of the court in- 
clined againſt the plaintiſſ, for the allegation of ſpecial damages will not main- 
tain the action, unleſs the words import ſome Nander, which theſe did not, un- 
leſs brodght in by ſome words precedent, touching his knowledge in his profetiion 5 
to read it with- 


after 


for the declaration might be fo ritten, that he might not be 
out any imputation of ignorance. 1 Cent. g 
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after the publiſhing them ; but it has been held that in ſome 
caſes of /landey this ſtatute is no bar; for it hath been 
holden, that it extends not to an action of ſcandalum mag- 


natum. Lit. Rep. 342. 3 Keb. 645. Nor to ſlander of title, 


for that is not properly flander, but a cauſe of damage, and 
the flander intended by the ſtatute is to the perſon. Cro. 
Car. 141. Ley. 82. Palm. 530. 1 Jon. 196. S. C. adjudged 
that if the words are of themſelves actionable, without the 
neceflity of alledging ſpecial damages, altho* a loſs enſues 
yet in this caſe, the ſtatute of limitations is a good bar; 
but if the words at the time of the ſpeaking them are not 
actionable but a ſubſequent loſs enſues, which entitles the 
plaintiff to his action, the ſtatute is no bar. 1 Sid. 95. 
Raym. 61. S. C. and ſee 3 Med. 111. S. C. cited. 1 Salk. 
206. Cro, Car. 163. And if an action for words be founded 
upon an indictment, or other matter of record, it is not 
within the ſtatute, but ſuch action may be brought at any 
time. 1 Sid. 95. New Abr. 507. 

Tho” there are no expreſs rules as to the difference that 
the time in which words are ſpoken, can make in the ſenſe 
of ſuch words, yet it is ſufficiently clear that this is very ne- 
ceſſary to be attended to. The vulgar ſenſe and uſage of 
words may be very different in the preſent age to what they 
were in the laſt, and conſequently that may be actionable 
now which would not have been ſo then, and wice verſa : 
and men might have been amenable for words then which 
may be now uſed with impunity, and indeed without ſlander. 


And not only may time make this difference in the uſe of 
language, but new acts of the legiſlature may enlarge, di- 


miniſh, or extirpate the idea of erimes ſo far as very much 
to alter the legal conſtruction of ſcandalous and defamatory 
words. So that it follows, that all actions for words ſpoken 
depend greatly on the ſtate of the law at the time they are 
ſpoken, 

Formerly actions for ſlander were very rare and ſeldom 
made uſe of, unleſs the ſlander were of a very heinous and 
dangerous nature; but this action very much increaſing 
with the malice of men, conſtrained the judges to conform 
to ſome well known maxims,* 

In their interpretations of words, and ſo uſually confidered 
and interpreted them in mitiori ſenſu ; but as they found 


* Benignior ſenſus in generalibus et duljis preferendus 
c erb a 2 —— & mi tiori ſenſu, ** ; 
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this did not at all remedy the growing evil, it was in order 


to ſtop the progreſs, of ſuch actions, declared by the 21 


4. c. 16. that wherever words are in themſelves actionable, 
the plaintiff, unleſs the jury give him damages to the amoun 
of 40s. ſhall recover no more coſts than damages. This 
for a while had the defired effect, and tended very much to 
leſſen the number of ſuch actions, ſeeing the plaintiff run a 
riſk which he was not before liable to; and added to this, 
the judges made it a conſtant rule to bend their force fo 
pointedly againſt this action, that the party injured inſtead 
of obtaining redreſs, frequently had the mortification of 
paying his own coſts, The judges however perceiving the 
ill effect of this, and that it ſerved to open the mouth of de- 
famation wider than ever, found it neceſſary to ſtem this tor- 
rent of ſlander by an avowed ſupport of the action; and thus 
it ſtands at this time, and of late it has been the cuſtom to 
depart very much from (tho' not entirely to abandon) the 
rule of conſtruing words in mitiori 1461 in order the more 
effectually to ſecure public tranquility, and to prevent that 
abuſe and flander which is unfortunately too much in eſteem, 
and has too many ſupporters. h 

Thus have the judges in our courts of law, found ſuffi- 
cient employment to ſteer between two diſagreeable and dan- 
gerous rocks a multiplicity of vexatious actions on the 
one hand, and the increaſe of ſlander and defamation on 


the other, 
2. The place where. 
As ſome words have a local ſignification, they may be 
actionable in one place that would not in another, for the 
law pays no reſpect to the language uſed, ſo that it be but 


underſtood. 


Thus in the North of England, to call a counſellor a 
daffidrwn-dilly, is actionable, for there this word fignifies an 
ambidexter, Cart. 214. Roll, Abr. 55. 


So are the words, thou haſt flrained a mare, in a county 


where the words ſtrained ſignifies carnally knew. Cro. Elix. 


250. | 

So in the Weſtern parts to call a man à healer of felons, 
is actionable, becauſe it ſignifies a concealer of felons, Hub, 
126, 

| 3. The language they are ſpoken in. 

It is neceſſary that words which are actionable ſhould 
be underſtood by ſome who hear them; for as it is the ſenſe 

of 


* 
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of waxds that makes them ſlanderom, there can be no flander 
in words which are not underſtoad. So that it has been ad- 

yadged, if a man ſpeak in Latin certain RandaJous words of 
we in the preſence of thoſe who do not underſtand Latin, 
no action lies, for there is no diſtredit to me; tho' it was 
averred that the auditors underſtopd the Raman tangus, for 
that may be Italian; which is at preſent the Roman language. 
1 Kall. Ar. 34. Hab. 191. However if the meaning of the 
words is underſtgod by the hearer, an 119 0 altho? 
they arc ſpoken in à forcign language. . Alia. 406. 
855. 1 Koll. Abr. gg. Heb. 126. ne | 490 
4. The occaſion of ſpeaking them. 
Particular attention ſhould be paid to the occaſion of 
_ ſpeaking words in themſelves actionable, for ſenſus verborum 
fumendus ex cauſa dicendi. 4 Co. 13, 14. 7 | 

A barriſler in pleading his clients cauſe, may ſay many 

_ things with impunity, for which if ſpoken on another occa- 
Don an, action would lie; but if he ſaid any thing ſlander. 
_ ous which was not material to the point in ifſue, he was ren- 
dered culpable, and was liable to an action. Cro, Tax. go. 
F. 3 Ja. | 
Hut in the report of the ſame caſe, in 1 Rall. Abr. 87. it 
is ſaid, that where an advocate ſays what is proper for his 
client in mitigation of damages, it is excuſable, altho? it be 

not preciſely material to the F in iſſue ; and this doctrine 
is contirmed by Hugbs caſe. Hob. 328. Paſch. 18 Fac. And 
Style 42. Mich. 7. Car. 2. it was laid down, that no action 
lies againſt a counſellor for ſpeaking ſcandalous words in de- 
fending his clients cauſe; for it is his duty to ſpeak for his 

client, and it ſhall be intended that he ſpoke according to his 
inſtructions. pits A 

If a parian in preaching recites a ſtory from a book, by 
reafbn of which ſome perſon is flandered, unleſs it appears 
to be done maliciouſly, no action lies. Cro. Jac. 91. 1 Rel. 


Abr, 87. 
5. The deſign of the ſpeaker. 
Words in themſelves actionable, are not ſo when it appear: 
manifeſtly that the ſpeaker bad no malicious intention. to in- 
jure or ſlander the perſon ſpoken of, as if they are ſpoken 
jocoſely, out of concern, &c, 1 Lev. 82. Rell. Abr. 58. 
6. Of words ſpoken in a courſe of juſtice. 
. Regard ſhould always be had to actionable & rds which am 
ſpoken in a courle of juſtice ; for it might impede the dil. 
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covery of the truth, and. the regular courſe of judicial pro- 
ceedings, if men were to fear actions at law for ſpeaking 
what juſtice requires, It is therefore held, that no achon 
lies for words pnbliſhed in à court of juftice, tho” they 
would be actionable if ſpoken on another oceafion, Co. 


Eliz. 247. | 


And indeed no action will lie for a mere ſlanderous fallacy 
if in a judicial way, except it be accompanied with malice, 
for then an action upon the caſe in the nature of a writ of 
conſpiracy hes, and highly reaſonahle it is in onder to avoid 
the extremes into which the unreſtrained permiſſion of ju- 
dicial ſlander (if I may be allowed the phraſe) would run. 
1 Roll. Abr. 111. 112. | ö 

So no action lies for ſlanderous words contained in a bill 
of indiciment, but it does for publiſhing the contents of the 
bill. 3 Leox. 138. 4 Co. 14. Co. Elix. 247. 1 Saund. 192. 

If one fays, I charge you with felany, an action lies; but 
if ſo changed beſore a juſtice of the peace it does not. 1 NU. 
Ar. 42. Hob. 82. Cre. Elix. 248. "x, 

An action does not lie againſt a witneſs for flander in his 
evidence, it being in a courſe of juſtice, Cro. Elix. 230. 
But if a witneſs ſpeaks ſlanderous words which are not ma- 
_ to the point in queſtion, an action will lie. Gro. Elx. 
248. r ; 

No action lies for a charge in articles of the peace exhi- 


| bited againſt any perſon, notwithſtanding the charge” is 


falſe, and he is by reaſon of it put to the trouble and ex- 
pence of entering into a recognizance for keeping the peace. 


- 4 Co. 14, 15. 


A. libels: in the ſpiritual court againſt B. for defamation, 
and produces C. as a witneſs, and B. makes allegation in 
writing according to the courſe of that court, that C. who 
was prejudiced in ſuch a cauſe ought not to be received as a 
wirneſs,, Altho' this allegation may be falſe, yet, as the 
court had: juriſdiction in the original matter, C. ſhall not 
have an action againſt B. for if he might, it would prevent 
the detection of bad witneſſes. 1 Rell, Abr. 33. 

And the obſervation in this laſt caſe, that the court had 
Juriſdiction in the original matter, points us to this di- 
ſtinction, that if a perſon be charged with a crime in a 
court that has no. juriſdiction in ſuch crimes; it alters the 
caſe, for that cannut be ſaid to be done in a gourſe of judi- 
cizl proceedings. 4 Co. 14. 1 Rell. Abr. 34. of 

. 7* 
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7. Of words in the paſt or future tenſe, 

Properly words ought to be ſpoken in the preſent tenſe to 
make them actionable, but this rule ariſes from a fuppoſition 
that charges againſt a man preſent: are the moſt likely to 
injure him, and therefore this ſhould be conſtrued as a re- 
quiſite no further than this is the caſe ; for where words in 
the paſt or future tenſe are likely to have the ſame effect, 
they are equally actionable. 1 Roll. Abr. 39, 48, 49. 1189. 

8. How far actionable words muſt be a tive. 

Though words which are actionable, and which import 
the charge of any ſlander, ſhould be affirmative, yet they 
may be either directly or indirectly ſo; for any indirect 
ſlander which amounts to an affirmative is actionable. 

As for ſaying, I think, or dreamed that J. S. committed a 
. certain felony ; for ſuch a felony having been committed he 
may be arreſted on ſuſpicion. Cro. Eliz. 348. 

Or, if you had had your deſerts you would have been hanged 
fer felony; for although a condition is annexed they amount 
to a charge of felony. Brownl. 3. But if A. ſays of B. 
thou deſerveft to be hanged, or, thou haſt done that for which 
thou deſerveſt to be hanged, no action lies; for here is not, 
- as in the other caſe, a charge of a particular fact, but 
. only a general declaration of the opinion which A. enter- 
tains of B. 1 Roll. Abr. 43. | 

If it be ſaid, you are as great a rogue as J. S. who flole 
quilts here, though they are but comparative words they 
amount to a charge of theft, and are actionable. Com. 267. 
| So are the words, you are as arrant a thief as any in England. 
Cro. Fa. 687. 

Or, J. S. ſays I am a ferjured rogue; he is perjured as well 
as I. 1 L. 65. Or, one of us two are perjured, and it is 
not I. 1 Roll, Abr. 73. Or, we will have them ſland in the 
pillory, and have their ears for perjury, 1 Roll. Abr. 50. Or, 
he gave 10l. to A, for forfwearing himſelf in Chancery ; for 
it is tantamount to a charge of ſubornation of perjury. 
I Roll. Abr. 41. 455 / 

9. How far ſlander may be by implication, 

Words in general ſhould be expreſs; yet there are many 
caſes where an implied charge will amount to ſlander. 
As, uf it be ſaid, I know what 1 am, and I know what 
- Snell ts, I never buggered a mare, an action lies, for it is fo 
{trottg an implication as to amount to an expreſs 7 

a 5 3 Le. 
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2 Lev; 150. 1 Vent. 276. So it does for ſaying, he was 
e, ſiealing of ſheep. 1 Koll. Ar. 50. 
10. 
4 want of certainty may be ſupplied, 

The certainty of words relate to the perſon defamed, and 
to the ſubject matter of the defamation ; for if there is any 
want of certainty in either of theſe an action cannot be 
ſupported. | | 

So it has been held that an action will not lie for ſaying 
of a man, he is no true ſubjet? of the king; for the word true 
is of uncertain ſignification, and may have various latitudes. 
Or, to call a man à rebel; for a commiſſion of rebellion out 
of the Court of Chancery may have iſſued againſt him. 
1 Koll. Ar. 69. 

So if it be ſaid one of my brothers is perjured, no action 
lies, for it is uncertain which of the brothers is meant. 
O. Fac. 107. | 

But the want of certainty. in the words themſelves is fre- 
quently ſupplied by the apparent intention or meaning of 
the ſpeaker, or the circumſtances that attend the ſpeaking 
of them; or by an averment that the ſpeaker meant ſo, 
&c, As, if one ſay, my brather is perjured, a brother of the 
ſpeaker may have an action for them, with an averment 
that they were ſpoke of him, although it be not averred 
that the ſpeaker had no other brother; for it ſhall not be 
intended that he had, In this caſe the true diſtinction was 
taken, viz. that where the words are in themſelves appa- 
rently uncertain; as if it had been ſaid, one of my brothers 
is perjured, nv averment can cure this; but if, as in the 
preſent caſe, ſome perſon is intended, it may be aſcertain- 
ed by averment who this is. New Abr. 504. Cro. Tac. 
107. 1 Roll. Abr. 79. 

At this day an averment of the words being ſpoke of the 
plaintiff is ſufficient, without alledging that at the time of 
ſpeaking them there was a colloquium of him. New Abr. 


. 


504. Cro. Fa. 241. 1 Roll. Abr. 80. Cro. Fac. 673. 


11. Where words uncertain upon the 2 of them are con- 
firued in mitiori ſenſu, and where not. 

As many words are in themſelves ſo uncertain” as to the 
ſenſe of them, that they will bear a double ſenſe, and ſo 
may be conſtrued in ſuch a way as to make them actionable, 
or not, the law has in general choſe that ſenſe of them 


which is not actionable. 
P | „ 


the certainty required in aftionable words, and how 
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ſtructions, the 


But though the law has this liberty of choice in its 
conſtruction of words, and may interpret doubtful wards in 


F 


a a mild — this is now carried no further than as the 
abſolute ne 


eceffity of the caſe ſhalt require it; for as it would 
be injurious to the ſpeaker to put the worſt ſenſe upon his 
words, when they are equally, or more capable of a better; 
ſo it would be oppreſſive to the party defamed, if the words 
were to be ſubject to a forced and unnatural conſtruction in 
order to interpret them in too mild a ſenſe. 1 Roll, Abr. 
71. Skin. 364. 10 Mod. 196. 

Therefore if it be ſaid to a woman, thou haſt poiſoned thy 
huſband, theſe words with an averment that her huſband is 
dead, are aQionable; for tho? it is poſſible ſhe might give 
him poiſon by miſtake, or that he might not die of it, or that 
he might live # year and day after it, theſe are forced con- 
vious import of theſe words being that it 
was a voluntary poiſoning of which he died. Cro. Ja. 438. 
1 Roll. Ar. 717. 

Or for ſaying of a woman, he is a lewd woman of her body, 


and has the por; for the great pox is plainly intended. 


done. 1 Roll. Abr. 49. Sid. 373. 


Ig: 


It was formerly held that no action lies for ſaying I charge 
J. S. with felony, for taking money out of my poeket, be- 
eauſe a felonious taking is not zeceſ/arily implied; but in 
later caſes it has been adjudged otherwiſe, Hutt. 38. 2 
Lev. 5t. 2 Ventr. 313. Lord Raym. 959. 6 Mod. 23. 

12. Of participles, and of adjecti ve words. 
In many caſes words which are ſpoken adjectively, and 


import only the charge of an inclination to do an act, are 


not actionable in themſelves z but they are where they 
import an act done, and where they are ſpoken of one in 
bis office or profeſſion. | 

If one ſays of J. S. a tradeſman, he is a baſe beggarly 
bankrupt naue, an action lies, for it was held to be all 
one ag if be had ſaid, be is a baſe deggarly knave, and a bank- 
rupt. And it was held on an action for ſaying of one, 
thou art a bankrupt knave, that the word bankrupt is nat an 
adjective, but a ſubſtantive, and the word nave another. 
1 Roll, Abr. 47. 2 £2.04 
If it be ſaid; I accuſt J. S. of poiſoning his ant, they are 
actionable, for they imply the act of poiſoning to have been 

9. Sh r, thou art a bugger- 

ing rogue, and I could hang thee, for here the word being an 
active participle implies an act done. Sid. 3753. ; 
” by n 


= 
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ln a very late caſe theſe words, thou art a pitiful ſheep - 


' Nealing fellow, were on a motion in the King's Bench, in 


arreſt of judgment held to be actionable, becauſe a charge 


of felony is thereby imported ; and per cur. the fame nicety 


is not as heretofore obſerved in the conſtruing words ; for 
the rule now adhered to by all the courts, is to underſtand 


them in their uſual and obvious ſenſe. New Abr. 507. 


Ses PLahrrirr and Dergnpant. | 
| 13. Interrogatiue words. 

If one ſay of another, when wilt thou bring beme the nine 
Halen ſheep, which thou didſi fieal from 7. S. “ an action lies 
upon theſe words. 1 Roll, Abr. 48. Cro. Fac. 569. 

14. Conditional words, 


If one ſays, If J. S. might heve bis will he would kill the - 


king, an action lies; for though it refer to bis will, yet it 
is a great offence to have ſuch a will, 1 Noll. Abr. 4s. 
15. Of conjunctive and diguntlive wards, and of ſubſe- 
quent words which explain or qualify the former. 
Where words are publiſhed in the disjunctive, and part 
- * * A ary in themſelves, no action lies ; as 
if it be ſaid, thou haſt flolen my mare, or did/# cunſent to the 
feealing ber, no action lies, becauſe the — — — not 
actionable. Cro. Elin. 780. But wherever words in them- 
ſelves not actionable are joined to others which are ſo by a 
copulative, they are actionable z as if it be ſaid, J. N. did 
ſteal, and cozened ſeveral quarters of my barley, they are ac- 
tionable, notwithſtanding the laſt words alone are not ſo. 
Win, 45. 102. | 
There has been no little diſſenfions in opinion reſpecting 
the qualifying the former words by ſubſequent ones, when 
the words and or for come between them ; as, thou art a 
thief, and haſt Holen my trees ; or, thou art a thief, for tho 
baſt flolen, We, ; for one holds that the word and is a ma- 
nifeſt addition to the ſlander, which without doubt it is: 
bat another will not allow it to be ſo, in excluſion of the 
ſame privilege for the word for 5 whereas a third has con- 
tended, that the word for ſerves fimply to explain and qua- 
152 _ a _ wi e they 4 be conſidered 
alike. See Hob, 77, 98, 191, 106, 381, 404, 476. 
T Bulft. 143. Bendl. 137. Gd. 335. 405 19. Telv. 10, 
344 154. 155« 2 Cre. 39, 114. Ny 138. March. 211, 280. 
But it ſeems to have been generally held, that where the 
verd and is uſed an action lies, but not where the word fr 
R P2. 133 
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is; as to ſay, thou art a thief, and haſi flolen my app es, was 
actionable; but not to ſay, thou art a thief, for thou haſt 
flolen my apples. Roll. Abr. 51, 52. | 
But it has been the eſtabliſhed method of the coutts ſince 
the caſe of Clerk and Gilbert, Hob. 331. that the words 
and and for, when thus uſed in the common ſenſe and ac- 
+ ceptation of them, mean the ſame thing. Ld. Raym. 960. 
2 Salk. 696. 6 Mod. 23. And in that caſe, where the de- 
fendant had ſaid, thou art a thief, and haſt ſtolen 20 load of 
Furxe, it was held that no action lay. 

Yet it has frequently been the caſe, that where the word 
end is uſed, the ſubſequent words will fo far explain-the pre- 
ceding ones, that though they would have been actionable 
if ſpoken of themſelves, yet they will ſhew that the ſpeaker 
intended no ſuch meaning as thoſe preceding ſeemed to im- 

rt: As if one ſays, thou haſt raviſhed a woman, and I 


will make thee ſtand in a white ſheet, theſe words are not 26. - 


tionable, for the latter words ſhew that fornication or adul- 
tery only, and not a felonious raviſhment, was intended. 
Cro, Fac. 666. 

16, Of words which import an intention only to do an act. 

Words which imply a naked purpoſe or intention are 
not actionable. 4 Co. 16. But words which import not 
only an intention, but the doing a criminal act, though it 
is not the principal act intended to be done, are action- 
able. 

So no action lies for ſaying of J. S. he keepeth men to rob 
me, or, he would have Killed me, theſe being only charges of 
a mere intention. 1 Roll. Abr. 51. 

But if an act be imported, as well as an intention; it 
does: as to ſay, ſhe would have cut her huſband”s throat, and 
did attempt it, an action lies. Jbid. 

Or, he would have robbed me if F. S. would have conſented 
to it; and he perſuaded F. S. 10 go with him, and told him he 

d have money enough, for the perſuaſion is an act, 1 Roll. 
Abr. 51, Cro. Eliz. 110. 
| | 17. Of repugnant words. ' 

It was formerly held, that if a feme-covert ſays, you have 
Holen my goods, theſe words are not actionable, becauſe they 
are repugnant, ſhe having no goods of her own to be ſtolen, 
1 Roll. Abr. 74. But this ſeems at beſt doubtful, for it has 
been held that theſe words amount in common intendment 
to a charge of ſtealing the huſband's goods, and it r = 
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* judged an action would lie 5 and indeed, if the words im- 
port a charge of felony, it ſeems immaterial whoſe goods 


they were. Cre. Fac. 600. 

If in the plaintiff”s declaration it appears that the charge 
imported to be committed was not done by any body, as if 
the perſon ſaid to be killed is living, it is ſaid no action lies: 
4 Co. 16. And it was held upon a writ of error in the Ex- 


chequer Chamber, that no action lies for ſaying, J. N. bas 


killed the ſervant of J. S. unleſs it be alledged that ſome 
ſervant of J. 8. is dead. Cro. Ja. 331. But it is now the 


eſtabliſned rule that words importing a charge of having 


killed any perſon are actionable, without averring that the 
perſon is dead, unleſs it appears from the words, or the re- 


cord, that he is not dead. 1 Vent. 117. Cro. Eliz. 569, 


823. Cro. Ja. 489. Sid. 53. 
| | 7 — Of hearſay words. 5 
It has been held that no action lies for ſpeaking words 


which the ſpeaker heard another ſay, if the perſon heard to 


ſpeak them is named, unleſs it had been alledged that that 
other perſon had not ſpoke ſuch words. 1 Noll. Abr. 64. 

If A. ſays, that B. reported that he has had the uſe of the 
body-of C. no action lies for C. againſt A. without an aver- 
ment that B. had made no ſuch report. Cro. 2 162. 

So if theſe words are ſpoken by J. 8.—P. did ſay that L. 
ſaid that there is no Prince in England, in an action by L. 
it muſt be averred that P. never ſpake ſuch words. Cro. 


\ Fa. 406. 1 Roll. Rep. 444. 3 Lev. 177. 


But if one ſay, thou art à pitiful ſheep-ſtealing fellow, and 
farmer P. tld me fo, they are actionable, although it be 
not alledged that farmer P. did got tell the ſpeaker ſo; and 
it was adjudged, that as the words importing a charge of 


felony were actionable, it was not material whether farmer 


P. told him fo or not. New Abr. 510. 


Sobouv. Sodomy is a moſt deteſtable, unnatural and abomi- 


nable crime, and conſiſis in the carnal knowledge of man or 
beaſt, againſt the order of nature. It may be committed 
by man with man, (which is the moſt common crime) or by 
man with woman; or by man, or woman, with a beaſt: 
And is moſt juſtly puniſhable with death by the common and 
ſtature law, both of which confider them as unfit for the ſo- 
ciety of man, whoſe actions demonſtrate that they are worſe 
than beaſts, Not only he that doth the act is the principal, 
but thoſe that are preſent, aiding and abetting him are prin- 

EY cipals, 
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cipals, It is felopy in the agent, and patiegt, unleſs the 


perſon on whom it is commit ted be withia the age of diſore - 


tion, and then it is felony in the agent only. 3 Inſt. 58; 
12 Rep. 36. Hal. P. C. 1y7. Dal. 382. Some kind of 
penetration and emiſÞon js to be proved. 

_ :catum illud borribile, inter chriſtians non uominandum. 
2 Rep. 5. 

eur If one man hxes a ſpout for the carrying off water from 
his houſes, and the water thereby falls and does damage 
upon the ground of agother, an action on the caſe will lie. 

Str. 635. La. Rm. 1402. And if it be an 7 8 to 
the public the party may be indicted. 

STABBING, See Munpet. 

STALL. An action of treſpaſs lies for erefting a ftall in a pub. 
lic market ; for although a man has of common right à li- 
berty of ſelling i in ſuch market, he cannot without the leave 
of the owner erect a ſtall there. Str. 1239. 

Srarurs. Where 2 ſlatute or act of parliament either com- 
mands or prohibjts the doing certain acts, and annexes 
a pecuniary penalty upon a breach of this law, and pre- 
ſeribes no particular method for the recovery of the penalty, 
the party who is entitled to the penalty is alſo intitled ta an 
action of debt for the recovery of it. Poph. 175. This has 
introduced a common practice of bringing this action upon 

the fiat. 2 Ed. 6, 4. 13. which gives the treble value for not 
{etting forth tithes, See 1 Roll. Abr. 598. A ſheriff js alſo 
intitled to this action for his fees (given by 28 Ez c. 4.) 
upon an execution ſerved by him, altho the ſtatute does 
not ſay be ſhall haye his fees, nor does give him any action 
for them; but only ſays, that he ſhall not take, for any exe- 
ention ſerved, any conſideration or recompence beſides that 
thereafter in the ſaid act mentioned. 1 Roll. Abr. 898, 
Latch. 17s 51. Noy. 75. 1 Salk, 209. 
By the 4% Geo. 2. c. 28. Action of debt will lie for 
double the yearly value of lands, &c. again a tenant for 


life or years, or one ip colluſion with him, if he holds over 


after the determination of his term, and after demand 
wade in writing by the perſon. in remainder, or nn for 
delivering poſſeſſion thereof, 

t has been adjudged in the Excbequer concerning the 
above Ratute reſpecting tithes, that he that hath-the wrong, 
and hot the king, ſhall have the penalty ; 'for it is a — 
bay that where a ſtatute gives a forfeiture or penalty 1 
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him who wrongfully detains or diſpoſſeſſes another of his 


duty or intereſt, he that hath the wrong ſhall have the for- 


fejture or penalty. 1 Inf 159. 3 Lev 290. 8 
As every ſtatute made againſt a grievance, &. does by 
implication give a remedy, the party injured may have an 
action, altho none is expreſsly given 10 Inſt. 55, 74. 10 Rep. 
75. And where a ftatute commands of prohibits a thing for 
the advantage of any perſon, that perſon ſhall Have an 
action upon ſuch ſtatute for an injury done him contrary 
thereto, 6 Mod. 26, | | 
If a penalty or any part of it is given by a ſtatute to him 
who will ſue for it; any perſon, altho* not injured by the 
offence, may bring an action or information qui tam for it. 
2 And. 127, 128. 2 Hawk, 265. | 
But where a penalty is given by a ſtatute to be recovered 
in any court of record, this can only be recovered in the 
courts at Weſtminſter. Salk, 178. 3 
In an action upon a ſtatute giving a EMAIL againſt ſe» 
veral defendants, only one penalty ſhall be recoveted. Cro, 


Elix. 480. But where a ſtatute gives a forfeiture, each de- 


fendant muſt pay the foxrerTURE : for the forfeiture is not 
in the nature of a ſatisfaction to the party injured, but a 
puniſhment of the offender ; and although debts are joint, 
crimes are ſeveral, 1 Salk, 182. 

When an act of parliamegt commands or prohibits any 
thing generally, the perſon guilty of diſobedience to it, be- 
ſides being anſwerable in an action to the party thereby in- 
jured, is alſo liable to be indicted for his conternge of law. 
Cro. Elix. 655. 2 Inſt. 131, 163. 1 Hawk, 65, But if the 
thing commanded or "rohibites can only be prejiidicial to 
one or two perſons ; as if jt he to repair the bank of a river, 
for want of doigg which the ground of a certain perſon is 
overflowed, no indictment lies; but the remedy is by action 
on the caſe, 2 Sid. 209. So, if a ſtatute extends to all per- 
ſons, but chiefly concerns diſputes of a private nature, as 
thoſe relating to diſtreſſes between landlords and tenants, an 
offence againſt ſuch ſtatute is not indiftable, 1 Mod. 71, 
288, See InvdicTMENT. | 


STEALING, See Hxinkss, Lancs y, and REsTITUTION. 
Suvicipe, Is that ſpecies of cowardice which leads a man to 


put a period to his vital exiſtence. A learned and ingeni- 
ous author has in a few words given us the moſt ſtriking 
character of this crime, A ſuicide (ſays he) is guilty of a 

W « double 
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double offence; ons ſpiritual, in invading the preroga- 
tive of the Almighty, and ruſhing into his preſence un- 
called for; the other temporal, againſt the king, who 
“ hath an intereſt in the preſervation of all his ſubjects.” 
_ Suicides are to be buried in the highway, with a ſtake dri- 
ven through their bodies, and their goods and chattels are 
to be forfeited to the king. | 
SviTs. See BAarRATRY and MAINTENANCE. 
SURGEON. An action on the caſe lies againſt a ſurgeon who 
undertakes to cure a wound and neglects it, whereby the 
perſon becomes incurable, 


T. 


TarTLow-CRHANDIEN. See NusANCE. 

TayLox, An action lies againſt a taylor who undertakes to 
make clothes and ſpoils them. 

Tzxptr. Tender is an offer of money, or other thing to ſave 
the penalty of a bond, or for rent, on contract, &c. 

Tender of money on a bond is to be to the perſon of the 
obligee at the day appointed, to fave the penalry and for- 
feiture, and it ought to be done before witneſſes; but if 
the obligor be afterwards ſued, he muſt ſtill pay it, Where 
the obligor is to do any collateral thing, as- to deliver a 
horſe, &c. if the obligor offers to do his part, and the obli- 
gee refuſeth it, the condition is performed, and the obliga · 

tion diſcharged for ever. 1 Inf. 207, 208, &c. 

The executors or adminiſtrators of a niortgagor may 
tender money due on a mortgage, to prevent the forfeiture 
of the eſtate mortgaged. A tender of rent muſt be of the 
whole rent due, without deduction of taxes, &c. unleſs it 

be ſo agreed, ſtoppage being no payment in law. And it 
may be on any part of the land, or at any time of the laſt 
day of payment, which will fave the condition for that 
time, altho' the landlord refuſes it. When rent is tendered 
the leſſor may afterwards bring an action of debt, but he 

cannot recover apy damages. 1 Inf, 202, Lit. Rep. 33, 34. 
A tender upon the land, before diſtreſs for rent or da- 
mage-feaſant, makes the diſtreſs tortious. Tender after 
the diſtreſs, and before the impounding, makes the detainer, 
and not the taking, tortious ; but a tender after the im- 
pounding makes neither the one nor the other Me 
| The 
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The tenders in this laſt caſe comes too late, as will likewiſe 
tender of amends in treſpaſs after a ſuit commenced. 8 Rep. 
147+ 
. tender of money the following points ſhould be 
obſerved: 

1. It ſhould be tendered in lawful Engliſh money, not in 
foreign money, or Engliſh notes. 

2. It ſhould be of the very ſum that is due, neither more 

nor leſs. 

3. It muſt be a real and actual tender, by holding out 
the hand towards the party, with the money in it, and not 
in a bag, or the like; and therefore a mere ſaying I will 
pay you ſo and fo is no tender, 

4. It ſhall be done in the preſence of a witneſs, See Ac- 
CEPTANCE., 

Tukrr. See Lancixy, 

Tuxkar. See MENACE, and 888 . 

TimBtR, If a piece of timber which was illegally taken from 
J. S. has been hewed, if he can identify it, it is lawful for 
J. S. to retake it. Bro. Ti reſp. pl. 23. But if a piece of 

timber has been uſed in building or r-pairing a houſe, this, 
although it is known to be the ſame cannot be retaken, 
becauſe its nature is changed, and it is become real pro- 
perty, id. See Monty. 

Tirnzs. If a pariſhioner ſets out his tithes of hay as. and 
requires the parſon to carry them off his land, but he does 
not carry them off in. a convenient time, by reaſon of which 
the graſs where the hay lays is impaired, an action upon 
the caſe lies againſt the parſon, 1 Roll. Abr. 109. Comyn. 
22, 187, 9 6 N. B. the parſon, is not obliged to take the 

tithes of graſs the day it is cut, but may let it lie there long 
enough to make it into hay. Stra. 245. 

Torr. If a man ought to have toll upon the buying of cat- 
tle in a market, and one buys cattle without paying the 
toll, an aftian on the caſe lies againſt him. 

So if perſons coming to market are diſturbed of the toll 
thereon, yet for the poſlibility of that, and of the loſs, 
although it does not appear whether they would have been 
ſold, an action lies, 1 Vent. 26, 28. 11 H. 4. 47. b. 9 H. 
6. 46. 

Or, if upon a ſale j in a fair, a ſtranger diſturbs the lord in 
taking the toll, an action on the caſe lies. 1 Roll. Ar. 
106. 9 H. 6. 45. | | 
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If any tenants within a certain lordſhip ought time out 
of mind to go free to every market aud fair, to ſell and buy 
goods without payment of toll, and one takes toll of my 
tenants in his fair or market, an action og the caſe lies 
againſt him, t Roll. Abr. 17. | 

TanGue. See Marnzu. 

Toorn Fonz. See Mayne, , | 

Tz£450N, - The judgment in high treaſon is, that the oſſen - 

der ſhall be drawn to the gallows, hanged, cut down alive, 

and while alive his entrails to be burned, that his head be 
cut off, and his body quartered, with corruption of blood 
and forfeiture of lands and goods. 1 

Tzxzastnt Taovz. Where any money, gold, filver, or plate, 
&c. is found hid in the earth, and no man knows to whom 
it belongs, the property thereof belongs to the king, or 
to the lord of the manor, by grant or preſcription ; but 
if any one has a property in it, it does not belong to the 
king, or the lord, but to the, owner. Where there is 
no owner, if any perſon. conceal it he is puniſhable by fine 
and impriſonment. But this extends not to money lying 
3 earth, or in the ſea. 3 Inf. 132. 5 Rep. 109. Kitch, 

0 


Txksrass vi & armis, Treſpaſſes are properly divided into 
two general parts, treſpaſſes without, and treſpaſſes with 

- yYoRCE, Of the former we have already treated under the 
word Cass, and of the latter I ſhall now treat under the 
title. of treſpaſs, vi & armis, all | | 

The word treſpaſs, from the Latin tranſgredior, ſignifies 
literally 20 /Zep beyond, and is uſed in the preſent inſtance, 
becauſe thoſe acts which give riſe to either of the above ſpe- 
cies of ations, are a going beyond what ought of right to be 
done, and are therefore, in general, literally treſpaſſes. 

The phraſe vi & arms ariſes from the words which 
are uſed in the writ of general treſpaſs ; for the wrong is 
ſappoſetl to be done vi & armis, & contra pacem, xc. 

It has been held, that a ſatisfaction may in ſome caſes be 
recovered in an action of treſpaſs vi & armis, not only for 
an injury which has been the immediate confequence of a 
treſpaſs with force, but for that alſo which has acciden- 
tally followed from that treſpaſs. 

It is a neceſſary and indiſpenſable ingredient'to the found- 
ing of this action, that there ſhould not only be an injury, 
but that it be done either with actual or implied force; ſo 

| that 
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that it cannot lie for an injury ſuſtained in conſequence of 
a nonfeaſance or negligence; for where no act has been done 
there cannot have been any force; nor can it be had for any 
ſpecies of mere uud ſveing it js eſſential ts theſe that th 
ſhould be unaccompanied by force. 1 few 

Hence it is apparent that it will not lie for an injury 
ſuſtained in; conſequence of the doing of a latful act; be- 
cauſe the doing of this act cannot come under the legal idea 
2 and the proper remedy in theſe caſes is action on 
the caſe. | 

So it has been held, that if one man fills yp a ditch which 
has long been a watercoutſe, and by reaſon of this the land 
of — * is overflown, the latter may maintain an action 
of treſpaſs vi et armis; but in a more modern caſe it has been 
held that this action would not lie in ſuch cafe, provided the 
ditch was in the land of him who filled it up; becauſe it was 
Jawful for him to fill it up; and that if any injurious con- 
ſequence has followed from thence to another, the remedy 
is by an action upon the caſe. F. N. B. 89. Bro. attion ſur 
he caſe, pl. 46. Lad Raym. 1402. Str. 626. | 

Ihe proper remedy where treſpaſſes accompanied either 

with actual or implied force have been prejudicial to the 
public, is by indictment or information at the ſuit of the 
king. And where actual force has been committed by which 
only one or more private perſons have been injured, tho? 
the injured parties may have ſatisfaction by action of treſ- 
paſs, yet the offender is liable to an indictment or informa- _ 
tion; for altho' the injury has extended only to a few pri- 
yate perſons, yet as there can be no actual force without a 
breach of the peace, ſo every ſuch breach is conſidered and 
may be puniſhed as a public offence, See As8avLiT, Ar- 
TERY, CATTLE, FALst IMPRESONMENT, LAnD and TxoveR, 


Trover. This action has ſuperſeded the ancient action of de- 


tinue, and lies not only where goods are converted which 
come to a man's poſfefion by aFra! finding, but alſo where 
goods are converted which come to bis poſſeſſion by a find- 
ing in law, as a delivery of goods to him, or the like. 

If any of the goods of A. have been taken by B. in ſuch 
a tortious manner that an action of treſpaſs vi et mis would 
lie, an action of trover does likewiſe lie; but A. can only 
recover in the latter action damages for the converſion of the 
goods; for he does by bringing this, wave his right to 
fecover damages tor the force uſed in the taking o., them. 


Cro. 


wu W A 1 
Cro. Fa. 50. Cro. Car. 89. 1 Mad. 31. Sir. 128. 


If the plaintiff in an action of trover, has recovered da- 
mages to the value of the goods for the converſion of which 
the action is brought, the property in the goods does inſtantly 
veſt in the defendant; and it would indeed be highly. un- 
reaſonable, that he who has recovered damages to the value 
| of his goods ſhould afterwards retain any property therein. 
Str. 1078. 
A demand is abſolutely neceſſary to this action before it 
is brought. - 

Te uvsrkxs. If my feoffee in truſt for me refuſes to execute the 
truſt, I have no remedy but in chancery; but if he infeofs 
another, an actien on the caſe lies, 1 Rell. Abr. 108. 2 
Vent. 27. See ASSIGNMENT. | 

TYRANNY, See MAGISTRATES, | 


Violxvr bare erde. See Evibzxcz. |; 

| VoLunTARY agreements and conveyances, See AcazEMZNrs. 
.Usuny, By the 12th Aun. ff. 2. c. 16. all contracts for taking 
more than 51. per cent. per ann. intereſt, are void in them- 
Gs and the leader ſhall. lacteir treble. the honey: hor- 
rowe 


W. 


 Waczrx. If two perſons do each depoſit a ſum of money in 
the hands of a third perſon by way of a wager, be who 
wins the money may maintain an action of trover for the 
Whole: money, if the ſtake-holder refuſe to deliver it to him. 
Cro. Elix. 850, See GaninG. 
Walrs. Waifs are goods which are ſtolen and waived by a 
- thief on his being purſued, for fear of being apprehended, 
which are forfeited to the king, or the lord of the manor ; 
and the king's officer, or bailift to the lord, may ſeize and 
keep them, except the owner himſelf make freſh purſuit, 
and convict the felon, to have reſtitution. The law makes 
this forfeiture as a puniſhment to the owner of the goods 
for not Re g the felon, and * on g him to juſtice ; but 
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if the felon had not the goods in his cuſtody and poſſeſſion 
when he fled there is no forfeiture, and the owner may ſeize 
them where he finds them, without any freſh purſuit. 5 Rep. 
109. Cro. Eliz. 694. 21 H. 8. 

If a felon leaves ſtolen goods with an intent to fetch them 
at another time, theſe are not waived; but if he be purſu- 
ed, and leaves them, they are waived. for ca. 785. 

Warrgns, If conies eat up another man's corn, &c. no ac- 
tion will lie for it; but the owner of the corn may kill them. 
Deſtroying of conies, or digging up of coney burrows, is 
not waſte in the leſſee of a warren, 5 Rep. 104. 1 Cre. 
548. Ney 70. 

If A. has a right of free-warren in the land of B. and B. 
deſtroys his coney burrow, B. is not liable to an action of 
treſpaſs; but the remedy of A. is by an action on the caſe. 
2 Roll. Ar. 552. | 

Wasrz. See Hovsts. 

WATERCOURSE, Sce Mitts and NusANCEs. 

Wav. If a man ſtops up a way, whether a caſt way or foot 
way, to which others have a right, which can be proved, an 
action lies, 

WHARFINGER, See CARRIER, 

WurorLs-Broop, See DescenT. 

Wirz. See Baron and FREE, and Boxp. 

Wins adulterating. If A. B. draws wine out of the veſſel of 
C. D. and afterwards fills up this veſſel with water, an ac- 
tion of treſpaſs lies, for by ſo doing the reſidue of the wine 
is ſpoiled. Fitz. N. B. 88. 

WirxESsszs. See EVIDENCE. 

Woman. See Force. 

Wonps flanderous, See SLANDER: 

Wazirincs. The ſlealing of writings relating to a real eſtate 
is no felony, but a treſpaſs. Stra, 1137. And by the Com- 
mon Law, bonds, bills, and notes were held to be ſuch 
goods whereof larciny might be committed, 8 Rep. 33. 
But by the 2 Geo. 2. c. 25 they are put upon the ſame 
footing with reſpe& to larcinies as the monies they were 
meant to ſecure, 


ADDENDA, 


A D D E N DA. 


Tur doctrine of the laws relating to coſts, are in a variety 
of reſpects much altered by ſeveral ſtatutes which have been 
made to remedy the defects of the Common Law, by pointing 
out the ſeveral caſes in which the expences of a ſuit are to be 
allowed, and in ſome inſtances the quantum or meafure of ſuch 
allowances, Upon the head therefore of coſts, I ſhall firſt 
point out the general doctrine of the Common and Statute 
Laws relating to the allowance or non-allowance of coſts ; 
and in the ſecond place, point ont, as near as may be, the 
amount of an attorney's charge in the proſecution or defence 
of a ſuit in the ſeveral ſtages and circumſtances of it. 

Firſt, As to the allowance or non-allowance of coſts, it is 
enacted by the 43 of Elz. c. 6. that if upon actions perſonal 
in the courts at Weſtminſter, not being for 8 title or intereſt 
of lands, nor concerning the freehold nor inheritance of any 
lands, nor for any battery, it ſhall appear that the debt or 
damages ſhall not amount to 408. or above, no more cofts 
than the debt or damages amount to ſhall be awarded, but left 
at the diſcretion of the court. And by the 22 & 23 Car. 2, 
c. 9. J 136. in all actions of treſpaſs, aſſault and battery, 
&c. perſonal actions, wherein the judge at the trial ſhall not 
find and certify under his hand upon the back of the record, 
that an aſſault and battery was ſufficiently proved, or that the 
freehold or title of the land mentioned in the plaintiff's decla- 
ration was chiefly in queſtion, if the jury find damages under 
40s. the plaintiff ſhall not recover more coſts than the da- 
mage, and if more coſts are given, the judgment ſhall be void, 
&c. and the defendant may have his action for ſuch vexatious 
fuit. ' 

As the words in the act, other perſonal actions, were con- 
ſtrued to extend no farther than to caſes where the judge was 


permitted to certify, which was only in battery, and actions 
: af 
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of treſpaſs relating to the freehold, and things fixed to the 
freehold, therefore in trover, or in an action of treſpaſs of carry- 
ing away of goods and chattels not fixed to the freehold, the 
plaintiff ſhall have his full coſts, though the damages be found 
under 40s. and though the judge does not certify. 1 Salk. 
208. For the 22 & 24 Car. 2. c. 9. extends only to ſdch 
actions of treſpaſs where the freehold may come in queſtion. 
Stra. 551. , ; 

So in treſpaſs for breaking his cloſe, and impounding his, 
cattle, the plaintiff ſhall have full coſts ; for the impounding 
his cattle is an injury to his perſonal property, in which no 
right of freehold can come in queſtion. 3 Med. 39. 

But in treſpaſs for breaking his cloſe and putting ſtakes in 
the plaintiff's ground, it was held within the ſtatute z for the 


- 


treſpaſs is to the freehold. 2 Vent. 48. = 


And if there be a treſpaſs upon the freehold, and likewiſe 
a count laid of goods carried away in order merely to put in 
for coſts, without there is evidence that goods were carried 
away, if the defendant is found guilty of the treſpaſs to be 
freehold, yet if the damages be under 40s. the plaintiff ſhall 
have no more coſts than damages. 1 Yent. 180, 195. 

Where by the pleading it appears that the title or intereſt of 
© the lands is in queſtion, there is no need of the judge's certi- 
ficate ; ſo if the defendant juſtifies by any thing that brings 
the title of the land in queſtion, the judge need not certify 
to entitle the plaintiff to his coſts, 2 Mod. 141, 142. 

By the 8 @& 9 V. z. c. 11. In all actions of treſpaſs where- 
in, at the trial of the cauſe, it ſhall appear, and be certified 
by the judge, that the treſpaſs was wilful and malicious, the 
plaintiff ſhall recover not only bis damage, but his full coſts, 
any former law to the contrary notwithſtanding, 

If an action be commenced in an inferior court, and re- 
moved into the courts of Weſtminſter, the plaintiff ſhall have 
full coſts, although the damages are under 40s. 7 Mod. 129. 
4 Med. 378. But ſee 2 Lev. 124. 


2. Slander. 


By the 21 Fac. 1. c. 16. where the damages in flander are 
found under 40s. the plaintiff ſhall recover no more coſts than 
damages.—It is ſaid the jury are not bound by the ſtatute, 
and that they may give 10l. coſts where they give but 10d. 


damages. 1 Salt. 207. 
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It is held that this act extends not to ſlander of title. Cr0, 
Car. 141. 

So if one call another thief, and cauſe him to be arreſted, &c, 
and the defendant is found guilty of both it is not within the 
act. Cro. Car. 163, 307. | 

So where the action is for a ſpecial damage received by 
words not otherwiſe in themſelves actionable, as the plaintiff 
was obliged to prove the ſpecial damage, otherwiſe the action 
would not lie for the words, though the damages are under 
40s. the plaintiff ſhall have full coſts, 1 Salt. 206. 7 Med. 
129. 8 Med. 371, 


3. Aſſault and Battery. 


If a man brings treſpaſs for beating his ſetvant, by which 
he loft his ſervice, this not being an action of aſſault and bat- 
tery within the above ſtatutes, but founded upon the ſpecial 
damage, the plaintiff ſhall have full coſts. 1 Salk, 206. 
5 Mod. 74. 


4. Where Coſts ſhall be doubled or trebled, 


Where damages were before recoverable, and a ſtatute 
increaſes them to double or treble the value, the plaintiff ſhall 
recover his double or treble damages; and eoſts alſo, as par- 
cel of the damages ſhall be trebled. 10 Co. 116. 2 1nft. 28g. 
Hard. 152. Carth. 297. But where a ſtatute gives damages 
where there were none recoverable before, as upon the ſtatute 
2 E. 6. for not ſetting forth tithes, there no coſts at all ſhall 
be had ;z becauſe nothing ſhall be had but what is given by 
the ſtatute, 1 nt. 285. 1 Salk. 205. Carth. 297. But ſee 
the above ſtatute, 8 & 9g V. 3. c. 11. 

In an action for a forcible entry upon the 8 H. 6. c. . 
which gives. treble damages, the plaintiff ſhall recover treble 
coſts alſo, 2 Int. 289. 10 Co, 116. 1 Vent, 22. And the 
coſts of increaſe, as well as thoſe given by the jury, ſhall be 
trebled, Cre. Elix. 582. 1 Leon. 282. 2 Leon. 52. 3 Lev. 
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In an action of debt upon the 1& 2 Ph, G. M. c. 12. of 
diſtreſſes, no coſts are to be given, 2 Jul. 289. 1 Roll. Abr. 
516. And in an action of waſte againſt tenant for life, or 
years, by the ſtatute of Gleucgſler, c. 6. the place waſted and 
treble damages ſhall be recovered, but no coſts, 2 Inf. 289. 
But ſee the above ſtatute, 8 9 V. 3. c. 11. But in waſte 
againſt tenant in dower, treble damages and coits alſo ſhall be 
recovered, 2 IA. 289. 


In 


| 
| 
| 


| 
| 
| 
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In an action on the caſe for a reſcous upon the ſtatute 2 V. 
M. c. 5. the plaintiff ſhall recover treble coſts, 1 Salk, 
205. Carth. 321. Ld. Raym. 19. . 

5. Defendant's Coſts. 

By ſeveral ſtatutes in almoſt every caſe where the plaintiff is 

non-ſuited, or where the verdict paſſes againſt him, the de- 
'fendant ſhall recover his coſts. And by the 8 9 . 2. c. 
11. in treſpaſs, affault, falſe impriſonment, or ejectment, 
againit ſeveral, if any one or more is acquitted by verdict, 
every ſuch perſon ſhall recover his coſts, unleſs the judge ſhall 
immediately after trial, in open court certify upon record, 
that there was a reaſonable cauſe for making ſuch perſon de- 
fendant. | 


6. Who are intitled to, or exempt from paying Coſts. 
1. Of Exeutors, &c. 

An executor, defendant, pays coſts in all caſes, and the 
judgment is of the goods of the teſtator, if, Wc. and if not, then 
of his proper goods ; alſo when he is defendant, and there is 
judgment for him, he ſhall have his coſts. gr H. 6. 13. 
Plowd. 183. Cro. Eliz. $03. Hut. 69, ctw t an executor 
defendant in equity fhall not pay coſts, for he cannot plead 
it at law in excuſe of aſſets. Hard. 165. and note, that in equity 
the coſts are uſually awarded out of the aſſets. E. Abr. 125. 

If executors or adminiftrators bring an action in their own 
right, as, for a converſion or treſpaſs in their own time, they 

"ſhalt pay coſts. 11 Med. 135; 174. altho' they name themſelves 
executors, for it is but ſurpluſage. 1 Vent. 92. But ſee 3 Lev. 


But if an executor brings 'an m1debitatus upon an account 
made in his time, it is in the right of his executorſhip, and he 
mall pay no coſts. 2 Lev. 165. 2 Fones 47. 

So if the goods of the teſtator be taken and converted befote 
they come to the hands of the executor, he ſhall not pay 
cofts upon a nonfuit in an action brought for theſe ; „er, 
they were never 'aſſets. 1 Salt. 208. 

If an adminiſtrator brings an action on the caſe in the 
Common Pleas, and there is a verdict and judgment againſt 
him, and thereupon he brings a writ'of error in the King's 
Bench, where the jadgment is affirmed ; yet he ſhall not pay 
cofts, for he is not a perfon within the intent of the ſtatute 
which gives coſts in this caſe, altho' it was objected, that it 
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was his own act, and lay in his own knowledge, and was 


brought in delay of execution. 4 Mod. 244. If it be brought 
?fter a d vaſlavit he ſhall pay coſts, 2 Stra. 977. 2 Barnard. 
K. B. 450. An adminiſtrator diſcontinues without coſts, 2 
Stra. 871, | 

EA 2. Officers and miniſters of juſlice. 

Ry the 7 Fac. 1. c. 5. If any action upon the caſe, treſpaſs, 
battery or falſe impriſonment, ſhall be brought in the courts 
of Weſtminſter, or elſewhere, againſt any juſtice of peace, 
mayor, bailiff of city or town corporate, head-borough, por- 
treeve, mayor, bailiff, conſtable, tithing-men, collectors of 
fifteenths and ſubſidies, concerning any thing done by virtue 
of their office, they, their ſeryants, &c. may plead the general 
iſſue, &c. and if the verdict ſhall be for the defendant, or the 
plaintiff become non-ſuit, or diſcontinues, the juſtice or judge 
before whom the matter is tried, ſhall allow the defendant 
double coſts, They cannot be allowed unlefs the judge of aſ- 
fize marks the poſtca, 2 Vent. 45. 2 Lev. 251. Winch. 16. 
And by 21 Fac. c. 12, churchwardens and overſeers are in- 
cluded in the above ſtatute, 


3- Informers. 

A common informer upon a popular ſtatute, can in no caſe 
recover coſts, - unleſs they he expreſsly given by ſuch ſtatute, 
2 Keb. 781. 1 Roll. Abr. 544. 1 Lutw. 200. But in an action 
on a ſtatute by the party grieurd, for a certain penalty given by 
ſuch ſtatute, the plaintiff ſhall recover coſts, 1 Jones 447. 
Cro. Car. 559. And no colts ſhall be recovered in an action on 
a ſtatute which gives no certain penalty to the party grieved, 
but only his damages in general ; but the jury may give the 
plaintiff full ſatisfaction by way of damages. 1 Roll. Abr. 574. 
1 Salk, 206. ; 

And as to coſts againſt informers, by the 24 H. 8. c. 8. the 
defendant ſhall recover no coſts on non-ſuit or verdict, when 
the plaintiff ſues to the king's ule, But by the 18 Elix. c. 5. 
if any informer or plaintiff on a penal ſtatute, ſhall willingly de- 


lay his ſuit, or ſhall diſcontinue, or be non-ſuit therein, or 


ſhall have the trial or matter paſſed againſt him therein by ver- 
dict or judgment of law; ſuch informer or plaintiff ſhall pay 
to the defendant his coſts, charges and damages, to be aſſigned 
by the court, in which the ſame ſuit ſhall be attempted, &c, — 
This ſtatute is conſtrued to extend only to common informers, 
who are to have the whole benefit of the penalty, and net where 

| Q 2 the 


the penalty is given to the party grieved, or part to the king 
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and part to him who will ſue for it. 1 Aud. 116. 1 Salk. 3o. 
Upon informations exhibited, if the in former do not within 
a year after iſſue joined try the ſame ; or if a verdict be given 
for the defendant, or if the informer procure a nolle a 
to be entered, the defendant ſhall have his coſts, unleſs the 
judge certify that there was reaſonable cauſe for exhibiting ſuch 
information, 4 and g M. and M. c. 18. | 
No coſts can be had on this ſtatute on an acquittal at a trial 
at bar, but at ni prius. 2 Hawk. P. C. 263. Alſo if there are 
ſeveral defendants and ſome of them are acquitted, and others 
convicted, none of them can have coſts. 1 Salk, 194. 


4. Paupers. 

By the 23 H. 8. 15, he that ſues in forma pauperis, ſhall 
not pay coſts, but ſhall ſuffer ſuch other puniſhment as the 
court ſhall think fit. But notwithſtanding this ſtatute, if he be 
diſpaupered, or non-ſuited, the uſual practice is to tax the 
coſts, and for non-payment to order him to be whipped. 1 
Roll. Rep. 88. 2 Salk. 506. Holt Ch. F. ſaid on a motion to 
whip a pauper, there is no officer for the purpoſe, nor did I 
ever know it done. 1 Salk. 506. 

5. Of coſts in replevyn; 

By the 7 H. 8. c. 4. Every avowant and perſon that makes 
cognizance, or juſtifies, as bailiff in replevyn, or ſecond deli- 
verance for any rent, cuſtom or ſervice : if their avowry, cogni- 
zance or juſtification be found for them, or the plaintiffs other. 
wiſe barred, they ſhall recover their damages and coſts, as the 

laintiff ſhould have done if he had recovered. This ſtatute 
3s conſtrued not to extend where avowry damage-feaſant, 
Dyer 141. Owen 14. Nor fora rent charge. Quwen 14. Nor to 
a non-ſuit, 1 Jones 423, : 

And by the 21 H. 8. every avowant or other perſon making 
Juſtification or cognizance, as bailiff or ſervant in replevyn, or 
fecond deliverance for rents, cuſtoms, ſervices, damage-feaſant, 
or other rent or rents, if the avowry, cognizance or juſtifica- 
tion be found for them, or the plaintiff be non · ſuit or other- 
wiſe barred, they ſhall recover damages and coſts, as the 

laintift's ſhould have done. 

There are no coſts in replevyn for the defendant, if the 
plaintiff confeſſes the plea in ab atement to be true. 2 £4. 
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6. Of cofts in a writ of error. 

By the 3 H. 7. c. 10. if a defendant or others bound thereby, 
before execution had, bring any writ of error in delay of exe- 
cution, and the judgment be affirmed, or the writ of error diſ- 
continued thro? the default of the party, or the plaintiff therein 
be non-ſuit in the ſame, the party againſt whom the writ of 
error is ſued ſhall recover his coſts and damages by the diſere- 
tion of the judge. 

This act extends not to executors or adminiſtrators, where 
they bring error upon a judgment againſt their teſtator, or 
upon a judgment againſt themſelves, for being in another's 
right they are not preſumed to bring the writ of error for de- 
lay. Vent. 166. 1 Mod. 77. 3 Lev. 375. 8 Med. 108. But 
fee Barnes 110, . | 

There are no coſts by this act where execution is executed: 
for then there can be no delay of execution. Cro. Fac. 636. 
Cro. Car. 401. Hence there can be no coſts in a writ of error 
upon a judgment in ejectment, where execution was executed 
— to the coſts and damages, tho? not as to the term. 1 Vent. 

Alſo by the 13 Car. 2. fl. 2. c. 2. if any proſecute a writ of 
error for reverſal of a judgment after verdict in the courts of 
IW:ftminſter, counties palatine of Cheſter, Lancaſter or Dur- 
ham, or the great ſeſſions in ¶ ales, and the judgment is affirmed, 
they ſhall pay double coſts ; popular actions upon penal laws 
(except debt for tithes) indictment, informations, &c. ex- 
cepted. 

But as theſe ſtatutes do not extend to caſes where the plain- 
tit brings a writ of error, therefore by the 8 and g . 3. e. 
10. if in any action, &c, upon demurer by plaintiff or defen- 
dant, judgment ſhall be given for the defendant ; or if after 
judgment for the defendant in ſuch action, &c. the plaintiff 
ſhall bring error, and the judgment ſhall be affirmed, the writ 
of error diſcontinued, or the plaintiff non«ſuit, the defendant 
ſhall have judgment for his coſts, and execution for the ſame by 
capias ad ſatisfaciendum, 

| 7. Of coſts in the ſeveral proceedings of a cauſe, 

In general, the delays or contempts, which either party is 
guilty of, can only be remitted or purged on payment of coſts. 
As on amendments, diſcoutinuances, non-ſuits, &c. 12 Mod. 


560, 1 Leon. 105, Hutt, 36. Stat, 8. Elix. c. 2. 


2. Of 


* 
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2. Of taxation, and the meaſure of coſts allowed thereon, 


The method of taxing bills of coſts till of very late, was by 
the attorney of the party delivering a compleat and regular 
bill to the maſter or prothonotary, who was at liberty to allow 
or diſallow as much as he thought reaſonable and proper, 
placing his deductions in the margin of the bill ; but now, for 
the eaſe of all parties, a particular ſum is allowed in ſuch and 
ſuch ſtages of a cauſe, altering the allowance according to the 


' peculiar circumſtances and proceedings of a ſuit, to which 
the maſter has power to add any ſuch extraordinary charges as 


the party has been put to: Thus, the common coſts in the 
court of King's Bench where the declaration is ten ſheets, 
and the ifſue fourteen, are 161. 10s. And on a writ of in- 
quiry where the declaration is folio 10. the plaintiff is allow. 
ed 71, 10s. When ſeventeen ſheets 8 J. 10s, And when 
thirty-four ſheets 137. 105. And an a judgment by default in 
debt on a bond 4 J. 105. is allowed, The defendant where the 
declaration is thirteen ſheets, and the iſſue is ſeventeen, is al- 
lowed 90. on a verdict in his favour, 

Beſides the above allowance of coſts, there are many othey 
allowances made for things done over and above the common 
coſts; as, for journeys of witneſſes, their expences, loſs of 
time, and many other matters which frequently ſwell the ori- 
ginal coſts of 10 or 15 J. to 30, 40, or 501. 
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